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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 12,393 


In the Matter of the application of Saturn Amways, Inc. 
for an exemption from the provisions of Section 401 
of The Federal Aviation Act of 1958 with respect to 
transatlantic charter operations pursuant to Part 295 
of the Economic Regulations. 


Application for Exemption 


Pursuant to Section 416(b) of the Federal Aviation Act 
of 1958 (the “Act’’) and Part 295 of the Economic Regula- 
tions of the Civil Aeronautics Board (the “Board’’), Sat- 
urn Airways, Inc. (‘‘Saturn’”) hereby makes application 
for exemption from Section 401 of the Act to the extent that 
Section 401 would otherwise require that Saturn possess a 
certificate of public convenience and necessity in order to 
engage in transatlantic charter air transportation, and in 
support thereof states as follows: 


1. Saturn is a corporation organized and existing under 
the laws of the State of Florida with its address at P. O. 
Box 48-182, Airport Branch, Miami 48, Florida. Saturn 
is a supplemental air carrier operating under a certificate 
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of public convenience and necessity for supplemental serv- 
ice, and, in addition holds a Letter of Registration issued 
under Part 291 of the Economic Regulations of the Board. 

2. Saturn is an applicant in good standing for a certifi- 
cate of public convenience and necessity to engage in trans- 
atlantic passenger charter air transportation. Pursuant 
to Order No. E-16023 (dated November 14, 1960), Saturn, 
on December 7, 1960, filed an application for a certificate of 


(4) 


public convenience and necessity (Docket No. 11962) and 
simultaneously filed a motion to consolidate the application 
with the Transatlantic Charter Investigation (Docket No. 
11908). 


3. Saturn requests exemption authority, pursuant to Part 
295 of the Boards Economic Regulations, to conduct pro- 
rata, mixed and single entity transatlantic passenger char- 
ter flights. Saturn proposes to engage in charter air trans- 
portation of passengers and their baggage between any 
point or points within the United States and its possessions, 
and any point or points outside the United States or its 
possessions, which involves the transportation of passen- 
gers and their baggage by aircraft across the Atlantic 
Ocean. Saturn proposes to use two DC-6B radar-equipped 
aircraft, and such other aircraft as may from time to time 
be acquired by it, in the performance of this service. 
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4. Saturn has in effect the following program to assure 
that all charters which will be performed pursuant to the 
authority requested herein comply fully with the require- 
ments of Part 295 of the Economic Regulations. Before 
any transatlantic charter contract is executed, the charter- 
ing organization is required to submit information to 
establish the eligibility of the chartering organization. At 
the time the contract is executed, and the aircraft is re- 
served, a representative of the chartering organization is 
provided with a copy of Part 295 of the Economic Regula- 
tions. The chartering organization is required to submit 
the pertinent information required in the ‘‘Statement of 
Supporting Information’’ in sufficient time prior to the date 
of the proposed flight to permit review of such information 
by Saturn. The information supplied by the chartering 
organization is reviewed by an officer of Saturn, and, if 
insufficient, the chartering organization is required to sub- 
mit such additional information as may be necessary. An 
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official of Saturn then makes the determination whether the 
proposed charter complies with the requirements of Part 
295 of the Economic Regulations. After the contract, to- 
gether with supporting information, has been approved by 
Saturn, it is 
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forwarded to counsel of Saturn for their opinion as to 
whether the charter complies with the requirements of Part 
295. If, in the opinion of counsel, the charter does not meet 
requirements of Part 295, the charter contract is cancelled 
by Saturn, and all monies theretofore paid to Saturn are 
returned to the chartering organization. 


5. Saturn possesses the capital required to operate its 
transatlantic charter program for the 1961 season. For the 
fiscal years 1956 through 1960, Saturn has earned profits 
in the amount of $289,526.00 and has operated at a profit 
during each of those years. For the years 1956 through 
1960, Saturn flew a total of 4,809,203 revenue aircraft 
miles and carried revenue passengers for a total of 134,- 
361,563 revenue miles. During the past year, Saturn has 
added two DC-6B aircraft to its fleet, and has made capital 
improvements in the amount of approximately $150,000 on 
such aircraft. All payments due on these aircraft and im- 
provements have been met promptly. As of the date of 
this application, eleven contracts for the performance of 
round-trip transatlantic charter flights have been executed 
and negotiations are now in progress with reference to an 
additional 25 possible round-trip flights. Supplemented by 
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income from other of its operations, Saturn will have ade- 
quate capital to perform in accordance with the authority 
requested in this application. 


6. Saturn has made definite plans to operate in the trans- 
atlantic charter market during the 1961 season. All re- 
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quired pro rata charter tariffs have been filed with the 
Board. Two DC-6B aircraft have been reserved for this 
operation. Offices to service the charter flights have been 
opened in New York, New York, at 545 Fifth Avenue, with 
three employees, and in London, England, at 60 Duke 
Street, London W.1, with three employees. The London 
office, in addition to soliciting charter flights from Europe 
to the United States, will service charter flights arriving 
from and departing to the United States, and will serve as 
a contact point for passengers returning to the United 
States. In addition, Saturn has made arrangements for 
ground service and flight programming in both the United 
States and Europe. 


7. Saturn has planned its charter flights so as to assure 
the availability of aircraft at the time and place for which 
contracted. Each aircraft committed to the transatlantic 
charter program is scheduled to perform 


7 


a maximum of eight round-trip charter flights per month. 
In the event of an emergency which would render Saturn’s 
equipment unavailable, Saturn has available to it the serv- 
ices of other carriers which are members of the Aircraft 
Charter Exchange operated by the Independent Airlines 
Association. In addition, Saturn has discussed the avail- 
ability of substitute service with two other carriers, Eagle 
Airways and Icelandic Airways, which have comparable 
DC-6B equipment. 


8. In connection with the charters to be performed pur- 
suant to the authority here requested, Saturn will deposit 
monies collected for such charters in a special charter ac- 
count until such time as the money has been earned. In 
the event that Saturn cancels any flight, and substitute 
service cannot be arranged, all monies paid to Saturn in 
connection with such flight will be returned immediately to 
the chartering organization. In the event that any flight is 
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cancelled by the chartering organization, all monies which 
have not been earned pursuant to the terms of the charter 
contract will be returned immediately to the chartering or- 
ganization. 


9. Saturn is taking all appropriate steps to insure that 
each charter flight will be properly performed 


8 


and that no misrepresentations are made to the chartering 
organization as to the nature of the services to be rendered. 
Saturn has instructed its sales force to admonish travel 
agents that they must not misrepresent the nature of 
Saturn’s equipment, the number of stops required on the 
flight and the total time expected to be involved for each 
trip. Through continuing supervision, Saturn expects to 
complete each charter to the entire satisfaction of the char- 
tering organization. 


10. Saturn has complied fully with all provisions of the 
Act and the Rules and Regulations promulgated thereun- 
der, and intends to conduct its operations in the same man- 
ner in the future. 


11. By reason of the fact that Saturn’s first transatlantic 
charter flight is scheduled to depart from the United States 
to Europe on June 15, 1961, and that contracts may be ex- 
ecuted by Saturn for other charters to depart during the 
first two weeks in June, Saturn requests that this applica- 
tion be granted, effective June 1, 1961. 


Wuenrerore, Saturn prays that: 


1. Its application for exemption authority be granted, 
effective June 1, 1961; and 


(11) 
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2. The Board grant such further relief as it may deem 
appropriate. 
Samuet K. ApraMs 
J. Ronatp Trost 
Attorneys for 
Saturn Airways, Inc. 
1144 Pennsylvania Bldg., N. W. 
Washington 4, D. C. 
Telephone: STerling 3-6920 
Of Counsel: 


Morison, Murpay, Cuarp & ABRams 


e s * ° s ° 
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Amendment No. 1 To 
Application for Exemption 


Saturn Airways, Inc. (‘‘Saturn’’) submits this Amend- 
ment No. 1 to the above-captioned Application for Exemp- 
tion, and requests that the Application be amended by add- 
ing the following paragraphs 12, 13, 14 and 15: 


12. Saturn proposes to perform operations of a limited 
extent to the authority herein requested. The market for 
transatlantic charters is limited primarily to the months of 
April through and including September. During these 
months, Saturn proposes to use two DC-6B aircraft in per- 
forming transatlantic charter flights, and each of these air- 
craft is scheduled to perform not more than eight round- 
trip charter flights per month. 


13. The enforcement of the provisions of Section 401 of 
the Act would be an undue burden upon Saturn and not in 
the public 


(12) 
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interest. There exists a continuing need for the services 
which Saturn seeks to perform pursuant to this application. 
Although Saturn is an applicant for a certificate of public 
convenience and necessity for transatlantic passenger 
charter air transportation (Docket No. 11962), and has 
moved to consolidate that application in the Transatlantic 
Charter Investigation (Docket No. 11908), Saturn’s motion 
has not been ruled upon and the application has not been set 
for hearing. Under these circumstances, it is extremely un- 
likely that Saturn could receive a certificate of public con- 
venience and necessity in the short time available to per- 
form the charters during the 1961 summer charter season. 


14. To require Saturn to make individual application for 
each transatlantic charter to be performed is an undue bur- 
den for Saturn to sustain and it is not in the public interest 
to impose such a requirement. The necessity to apply for 
prior authorization before a charter may be performed 
makes scheduling of aircraft extremely difficult. The cost 
of, and time required for filing individual applications for 
exemption, is a factor in the success or failure of Saturn’s 
proposed transatlantic passenger charter operations. 
Moreover, the standards of charter eligibility are now suf- 
ficiently precise and understandable so as to preclude sub- 
stantial inadvertent violations of charter principles, thus 
obviating the necessity for the Board to review charters on 
a case-by-case basis. 
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15. Under the circumstances heretofore set forth, the en- 
forcement of Section 401 of the Act would be an undue bur- 
den upon Saturn by reason of the limited extent of, and 
unusual circumstances affecting, the operations of Saturn 
and is not in the public interest. In addition to the facts 
set forth herein, Saturn also relies upon and incorporates 
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by reference herein the data set forth in ER-326, effective 
April 28, 1961, in support of its Application for Exemption. 


Samvet K. Asrams 

J. Ronatp Trost 
Attorneys for 

Saturn Airways, Inc. 
1144 Pennsylvania Building 
Washington 4, D. C. 
Telephone: STerling 3-6920 
Of Counsel: 


Morison, Murpuy, Cuapp & Aprams 


* * * * * * 
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Answer of Pan American World Airways. Inc. 


By application dated May 3, 1961, Saturn Airways, Inc. 
(‘‘Saturn’’) has requested exemption authority authorizing 
it to engage in transatlantic charter operations for an in- 
definite period. The exemption is said to be requested 
‘‘pursuant to Section 416(b) of the Federal Aviation Act 
and Part 295 of the Economic Regulations.’’ Pan American 
World Airways, Ine. (‘Pan American’’) opposes the grant 
of this exemption and as grounds therefor states as follows: 


A. 


1. Pan American is the holder of certificates of public 
convenience and necessity authorizing it to engage in air 
transportation of persons, property and mail between vari- 
ous points in the United States, on the one hand, and vari- 
ous points in Europe, and beyond, on the other. 


2. Before the exemption sought by Saturn can be grant- 
ed, the Board must find, pursuant to Section 416(b) of the 
Federal Aviation Act of 1958, (a) that enforcement of the 
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certificate requirements set forth in Section 401 of the Act 
would be an undue burden on Saturn, by reason either of 
the limited extent of, or the unusual circumstances affect- 
ing, its operations, and (b) that such enforcement is not in 
the public interest. Saturn’s application not only fails to set 
forth facts upon which such findings can be made; it does 
not even trouble to recite in conclusory fashion the allega- 
tions required by Section 416(b). 


3. The Civil Aeronautics Board, on April 20, 1961, 
adopted a revision of Part 295 of the Economics Regula- 
tions which became effective on April 28, 1961. By the pre- 
amble attached to this Part the Board stated a conclusion 
that ‘‘seasonal passenger charter authority in the trans- 
atlantic market for supplemental and all-cargo carriers 
will be in the public interest.’? The adoption of Part 295 
was not, however, intended as a substitute for the require- 
ments of Section 416(b). Rather, the Board merely stated 
the ‘“‘belief that the requisite findings under Section 416(b) 
can be made in the event that an application is filed by a 
properly qualified applicant.’’ Since Saturn’s application 
fails to make recitals directed to the findings required by 
Section 416, its application cannot be granted. 


4. The only factual allegations in Saturn’s application 
are the following: 


a. Saturn holds a supplemental air carrier certifi- 
cate. 


b. Saturn is an applicant for a certificate to engage 
in transatlantic passenger charter air transportation 
and has filed a motion to consolidate its application 
with the Transatlantic 
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Charter Investigation (Docket 11908). 


ce. Saturn proposes to engage in transatlantic charter 
air transportation using two DC-6B aircraft. 


d. Saturn has a program in effect ‘‘to assure that 
all carriers which will be performed pursuant to the 
authority requested herein comply fully with the re- 
quirements of Part 295 of the Economic Regulations.”’ 


e. ‘‘Saturn possesses capital required to operate its 
tranatlantic charter program for the 1961 season.’’ 


f. Eleven contracts for the performance of round 
trip transatlantic charter flights have been executed 
by Saturn and negotiations are now in progress with 
reference to an additional twenty-five possible round 
trip flights. 


g. Saturn has filed pro rata charter tariffs with the 
Board, and has established offices in New York and 
London. 


h. Saturn has planned its charter flights so as to 
assure the availability of aircraft, and has ‘‘available 
to it the services of other carriers.”’ 


i. Saturn will deposit monies collected for charters 
in a special charter account until the monies have been 
earned. 


These are the only allegations contained in Saturn’s appli- 
cation. 
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5. The application is, in fact, a mere recital of the allega- 
tions which Part 295.5(c) directs that an application shall 
contain. None of them purports to relate to the statutory 
standards of Section 416(b). 


12 
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6. Since Saturn has failed to provide information on 
which the Board can make the necessary 416 findings, the 
question arises as to whether the Board can look beyond 
the application and can supply a basis for such findings 
from information outside of this docket. Pan American 
submits that it cannot properly do so. Part 302 of the 
Board’s Procedural Regulations provides that, in a case 
such as this, copies of an application for transatlantic 
charter exemption authority must be served on all the 
carriers authorized to render regular service to any point 
involved in the application. Thus such carriers are ‘‘par- 
ties in interest’? as that term is used in Section 302.406. 
Section 302.406 authorizes such parties in interest to file 
an answer in opposition to the grant of a requested exemp- 
tion. If this procedural right of interested parties is to be 
preserved, they must have the right to make answer to 
allegations made in the proceeding, and not conclusions 
reached elsewhere. Any other interpretation would emas- 
culate the right of such carriers to protect their property 
interest, and would be procedure without due process. 


B. 


1. The grant of a blanket exemption, containing no facts 
as to the nature of charter groups to be transported, denies 
carriers such as Pan American the right to know what 
these groups are, investigate their bona fides, and bring to 
the Board’s attention instances of violations of standards 
established by 
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the Board for judging the validity of charterers. Without 
this right, passengers who would otherwise move on Pan 
American’s regular scheduled services may move on char- 
ters, contrary to the public interest. 


2. Pan American is informed and believes that one of 
the charterers which Saturn proposes to transport is the 
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Stade Breton. As shown in the appendix attached hereto, 
this organization has advertised this charter in a public 
newspaper of general (37,000) circulation and has held out 
individual fares to members of the organization and to 
others as well. Only advance knowledge of charters, pos- 
sible only through individual per flight exemption appli- 
cations, can prevent similar violations of the Board’s his- 
toric Transatlantic Charter Policy. A grant of a general 
exemption for unspecified charters will have adverse effects 
on the Board’s announced policies, the certificated carriers, 
and the general public interest. 


Grant of the proposed exemption would result in injury 
to Pan American. It would cause injury by diversion of 
pasengers from the regular scheduled services of Pan 
American, particularly if charters operated are not bona 
fide. It would cause further injury by diversion from the 
charter operations of Pan American. Other American-flag 
carriers would sustain similar injuries. There is thus po- 


tential injury to the certificated flag system which must be 
given evidentiary consideration by the Board. These mat- 
ters are not capable of consideration in a blanket exemp- 
tion, for which there are no data on the individual charters 
(each of which has characteristics of its own) that the ex- 
empted carrier may operate. If the Board is to remain 
within the authority of the Act, it must require individual 
exemptions. 
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Certainly the effect of the proposed charter operations of 
the applicant on American-flag carriers must be reviewed 
with evidence. It will do no good to attempt such a review 
after the charters are flown—the injury is then irreparable. 
Moreover, such a procedure denies to certificated carriers 
their fundamental right of due process to protect their in- 
terests. 
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The Board has already established a proceeding, (Docket 
11908), in which such evidence can be heard. If that pro- 
ceeding cannot be expedited, the Board can nevertheless 
continue its prior practices of granting exemptions on a 
per flight basis. 


WHEREFORE, Since the application of Saturn fails to make 
any allegation of undue burden upon it by reason either of 
the limited extent of, or unusual circumstances affecting its 
operation, nor any allegation that enforcement of the cer- 
itificate requirements of Section 401 of the Act would be 
adverse to the public interest, the application of Saturn 
must be denied. 


Respectfully submitted, 


Pan American WoRLD 
Arways, Inc. 


By /s/ Hupert A. ScHNEWER 
Hubert A. Schneider 
Vice President and 
General Counsel 


Dated: New York, N. Y. 
May 12, 1961. 
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APPENDIX 


“Voyage en France par avion affrété 


“‘Le Stade Breton a fait réserver un avion de 90 
places pour les Bretons se rendant en France. Le 
départ pour Paris aura lieu le 23 juin et le retour a 
New York, le 25 aout. Le prix du passage aller et 
retour est, pour les membres du Stade, 256 dollars; 
pour les autres, 266 dollars. 


‘“‘Pour toute information, téléphoner au Cafe des 
Sports, CI 7-9281. 
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“‘On peut réserver une voiture, Citroen, pour son 
séjour en France en telephonant a Madeleine Jouas, 
PL 7-2212 ou JU 2-7957.”’ 


I certify that the following is a correct translation of 
the article set forth, which appeared on page 9 of the news- 
paper France-Amerique, date of February 19, 1961, above: 


“Trip to France By Chartered Aircraft 


‘‘The Stade Breton has reserved a 90 seat plane for 
Bretons going to France. The departure for Paris 
will be on June 23 and the return flight to New York 
on August 25. The round trip price is $256 for mem- 
bers of the Stade and $266 for other persons. 


“(For all information telephone the Cafe Des Sports, 
CI 7-9281. 


“‘A Citroen car can be reserved for the stay in 
France by calling Madeleine Jouas, PL 7-2212 or JU 
2-7957.?? 

Jerry W. Ryan 
Jerry W. Ryan 


Answer of Trans World Airlines, Inc. 


Trans World Airlines, Inc. (“TWA”) submits this an- 
swer to the above application which seeks exemption from 
Section 401 of the Federal Aviation Act of 1958 (‘‘the 
Act”) insofar as that Section would otherwise prevent the 
applicant from engaging in unlimited transatlantic char- 
ter operations during the 1961 summer season. TWA urges 
that this application must be denied, and in support there- 
of, urges the following: 


1. TWA has a substantial financial and property interest 
in the subject matter of this application. It operates 
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extensive transatlantic passenger services, including char- 
ter trips pursuant to Section 401(e) of the Act and regula- 
tions of the Board issued thereunder. 


2. Grant of the authority sought herein would have a 
substantial adverse effect upon TWA/’s operations (both 
scheduled and charter) by diverting passenger traffic other- 
wise available to those operations. Obviously the precise 
extent of this adverse effect cannot be foretold because of 
the open-end nature of the 
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applicant’s proposal. It would, however, be limited only 
by the number of aircraft, owned or leased, that the appli- 
cant could press into service. 


3. At no point does Saturn allege, much less show, the 
undue burden by reason of limited extent of, or unusual 
circumstances effecting, its operations, the first requisite 
of Section 416(b). All allegations seem directed toward 
meeting certain criteria set forth in ER-326, the recent 
statement of the Board issued in conjunction with reissu- 
ance of Part 295 of the Board’s Economic Regulations. 
But that statement itself indicates that ‘‘. . . exemptions 
...can be granted only if they satisfy the requirements of 
Section 416(b)” (at p. 8) and further that ‘‘renewal of 
such exemption will require a de novo determination under 
Section 416(b)’’ (at p. 9). Clearly findings made in a rule 
making proceeding prior to the filing of an application for 
exemption cannot supply the factual basis for a determina- 
tion of “undue burden.” Such facts as are alleged tend 
affirmatively to disprove the existence of the statutory 
criteria. Certainly the fact that Saturn has conducted 
operations of the scope set forth in paragraph 5 of its 
application does not suggest ‘‘any limited extent’? of 
operations. 


4. Similarly Saturn has made no effort to show in what 
respects its proposed operations are in the public interest. 
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Here, too it apparently relies on the Board’s statements in 
ER-326, but certainly it cannot be logically contended that 
the Board by that pronouncement has ruled that any and 
all charter operations which the 27 applicants in Docket 
No. 11908 may desire to perform meet the statutory cri- 
terion of public interest. 
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Wuererore, TWA urges that Saturn’s application be 
denied and that the Board grant such other further and 
different relief as may be appropriate in these circum- 
stances. 

Respectfully submitted, 


CHADBOURNE, PaRKE, WHITEHEAD & WOLFF 
25 Broadway 

New York 4, New York 

Attorneys for Trans World Airlines, Inc. 


Gorvon W. Bickert 
Henry P. Bevays, of counsel 
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Reply to Answers of Pan American World Airways, Inc. 
and Trans World Airlines, Inc. 


Pan American World Airways, Inc. (‘‘Pan American’’) 
and Trans World Airlines, Inc. (“‘TWA”) have filed an- 
swers to the application of Saturn Airways, Inc. (“Sat- 
urn’’) for an exemption from the requirements of Section 
401 of the Federal Aviation Act of 1958 (‘‘the Act”) with 
respect to transatlantic charter operations performed pur- 
suant to Part 295 of the Board’s Economic Regulations. 
Both TWA and Pan American allege that Saturn’s appli- 
cation should be denied because Saturn has not made alle- 
gations essential to an exemption under Section 416(b) 
of the Act. In addition, Pan American alleges that one 
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of the charters Saturn proposes to transport, the ‘‘Stade 
Breton’’, has been organized in violation of Part 295. For 
the reasons set forth below, both objections 
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should be denied and Saturn’s application for exemption 
should be granted. 


I. 


To the extent that TWA and Pan American oppose Sat- 
urn’s application on the grounds that it fails to allege the 
statutory criteria for exemptions pursuant to Section 416 
(b) of the Act, the objections now appear moot. Saturn 
filed Amendment No. 1 to its Application for Exemption 
on May 15, 1961, in which it alleges, inter alia, that the 
enforcement of the provisions of Section 401 of the Act 
would be an undue burden upon Saturn, and would not be 
in the public interest. 


In support of these allegations, Saturn has stated facts 
setting forth the limited nature of the service it proposes 
to render under the exemption authority, the exceptional 
circumstances involved, the undue burden that would be 
imposed upon Saturn if it were required to obtain a cer- 
tificate of public convenience and necessity for this service 
and that such a requirement would not be in the public 
interest. These facts clearly meet the statutory require- 
ments of Section 416(b) of the Act. 


I. 


Pan American also opposes Saturn’s application by at- 
tacking the Board’s policy of granting seasonal, blanket 
exemptions for transatlantic passenger charter operations. 
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All of these arguments previously have been considered by 
the Board and have been rejected (ER-326, adopted April 
20, 1961). They need not now be reconsidered. 
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As an example of injury which it states might result to 
Pan American and other American-flag carriers by the 
performance of charters in violation of Part 295, Pan 
American alleges that ‘‘one of the charterers which Saturn 
proposes to transport is the Stade Breton,’’ and has an- 
nexed a news story which appeared in the newspaper 
France-Amerique with reference to that proposed charter. 


Saturn’s application for exemption clearly sets forth the 
procedures employed by Saturn “to assure that all charters 
which will be performed pursuant to the authority requested 
herein comply fully with the requirements of Part 295 of 
the Economic Regulations’’ (para. 4). The Stade Breton 
charter has been, and is now being, processed by Saturn in 
accordance with this screening procedure. As is evident 
from the affidavits of Ralph Sacks (Exhibit No. 1) and J. 
Ronald Trost (Exhibit No. 2), facts have arisen which have 
caused Saturn to question, for the reasons alleged by Pan 
American and for other reasons, whether the charter may 


be properly performed. If, in the opinion of counsel, the 
charter does not meet the requirements of Part 295, the 
contract will be cancelled by Saturn pursuant to the pro- 
visions of Saturn’s contract with the Stade Breton. 
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Saturn’s conduct in processing the Stade Breton charter 
exemplifies the care that it is exercising in processing char- 
ter applications. Because of the importance to Saturn of 
the exemption sought, and because the reporting require- 
ments of Part 295 provide a ready means to discover viola- 
tions, ‘‘there is little likelihood that carriers would know- 
ingly engage in unauthorized operations and risk the quite 
sufficient sanction of later not being eligble for renewed 
exemption authority or not being found fit for a charter 
certificate.” (ER-326, page 12). 
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For the foregoing reasons, Saturn’s application for 
exemption should be granted. 


Samvet K. Asrams 
Samuel K. Abrams 
J. Ronatp Trost 
J. Ronald Trost 
Attorneys for Saturn Airways, Inc. 
1144 Pennsylvania Building 
Washington 4, D. C. 
Telephone: STerling 3-6920 
Of Counsel: 
Morison, Murpuy, Cuapp & ABRaMs 
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Exurir No. 1 
AFFIDAVIT 


I, Ralph Sacks, being first duly sworn, on oath depose 
and state that: 


1. I am Vice President-Sales of Saturn Airways, Inc., 
with my office at 545 Fifth Avenue, New York, New York. 


2. On or about February 7, 1961, I received an inquiry 
from the “Stade Breton’’ concerning the possibility of the 
group chartering one of Saturn’s aircraft for a round trip 
flight to Paris, France. I was informed that the ‘‘Stade 
Breton’’ was an athletic club comprised primarily of per- 
sons of French origin from the Province of Brittany, 
France. 


3. On the basis of this information, I tentatively con- 
eluded that the group was eligible, under Part 295 of the 
Regulations of the Civil Aeronautics Board, to charter one 
of Saturn’s aircraft. On February 9, 1961, a charter con- 
tract was signed; shortly thereafter Saturn received a de- 
posit of $2,475.00. 
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4. On March 1, 1961, I sent the statement of supporting 
information, required by the regulations, to Joseph Bruck- 
ner, of Travel-Rite Travel Bureau, the travel agent for the 
group, and asked that he have a representative of the group 
complete the portion applicable to the charterer. 


5. Sometime during the last week in April, 1961, I rce- 
ceived the statement of supporting information from the 
chartering organization. Upon examination of the state- 
ment, I found that it was deficient in that: (1) I had not 
received a complete roster of the proposed participants on 
the flight; (2) the roster submitted did not indicate which 
participants were members of the “Stade Breton’’; and (3) 
I had not received copies of any solicitation materials which 
had been sent out to the group. 
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6. In addition, I had doubts about the eligibility, under 
Part 295, of some of the proposed participants. The par- 
tial roster which I had received indicated large families all 
as members of the ‘‘Stade Breton.’’? I was further con- 
cerned because shortly after the contract was signed I be- 
came aware of a news item in the France-Amerique, a 
French language newspaper, which appeared to be a solici- 
tation for non-members to join th echarter. When this 
came to my attention, in February, I called Lucien Lozach, 
Vice President of ‘‘Stade Breton,’’ the organizer of the 
charter, and told him the news item did not comply with 
the regulations of the Board for charter flights and might 
result in the Board’s disapproval of the charter. I subse- 
quently learned that the same newspaper carried a retrac- 
tion of the story on February 26, 1961. 


7. On May 11, 1961, I telephoned Mr. J. Ronald Trost, 
one of Saturn’s attorneys in Washington, D. C., and ad- 
vised him that, because of the above facts, I had doubts 
about this charter complying with the Board’s regulations, 
and that we might have to cancel the charter contract. I 
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told him that I was going to send the file to him, and that 
after reviewing the matter, I thought that he should seek 
an advisory opinion from the Board as to whether Saturn 
could legally perform this charter flight. He said that he 
would be in communication with me as soon as he had re- 
ceived the material. 


Raurs Sacks 


Sworn to and subscribed before me this 17th day of 
May, 1961. 
NaTHAN GREENBERG 
Notary Public 


My commission expires March 30, 1962. 
38 
Exuusit No. 2 


AFFIDAVIT 


I, J. Ronald Trost, being first duly sworn, on oath depose 
and state that: 


1. I am one of the attorneys for Saturn Airways, Inc., 
in Washington, D. C. One of my responsibilities is that 
of reviewing supporting documents relating to transatlantic 
charter flights which Saturn proposes to fly to make certain 
that such flights are performed in accordance with Part 
295 of the Board’s Economic Regulations. 


2. On May 11, 1961, Ralph Sacks, Vice President-Sales, 
of Saturn, telephoned me from New York with respect to 
a particular charter contract. Mr. Sacks told me that he 
doubted whether the charter could legally be performed and 
that he was going to mail the file to me for review. He 
suggested that, in his opinion, we should receive an advisory 
opinion from the Board as to whether this charter could be 
performed by Saturn. I told Mr. Sacks that he should send 
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me the file with reference to the proposed charter, and that 
I would then be in touch with him. 


J. Roxatp Trost 


Sworn to and subscribed before me this 17th day of 
May, 1961. 
Rose M. Dennis 
Notary Public, D. C. 


My commission expires May 14, 1965. 
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CHADBOURNE, PARKE, WHITESIDE & WOLFF 
25 BROADWAY, NEW YORK 4, N. ¥. 
Dicsy 4-8900 
May 18, 1961 
Docket Section 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Saturn Airways, Inc., Docket No. 
12393. 


Gentlemen: 


Response is hereby made on behalf of TWA to ‘‘ Amend- 
ment No. 1 to Application for Exemption,”’ filed by Saturn 
on May 15, 1961. Initially we question the orderliness of a 
procedure whereby an applicant undertakes to compensate 
for fatal deficiencies in its original application, after 
answers thereto have been filed pointing up those deficien- 
cies. 


Beyond this, however, Saturn’s allegations still do not 
bring the case within the proper scope of Section 416(b) of 
the Act. Saturn assumes, contrary to the holding of the 
United States Court of Appeals for the District of Co- 
lumbia Circuit in Pan American World Airways, Inc. v. 
Civil Aeronautics Board, 261 F. 2d 754, that ‘‘limited ex- 
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tent’’ refers only to the proposed operations and not to the 
totality of the carrier’s activities. In any event, there can 
be no valid claim that an authorization to serve a market 
‘limited primarily to the 
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months of April through and including September’’ 
(Amendment, p. 1), with a voluntary undertaking not to 
perform more than 192 transatlantic crossings (possibly 
because more would overtax the capabilities of the avail- 
able aircraft) (Ibid.) can be justified on grounds that en- 
forcement of Section 401 of the Act would be an ‘‘undue 
burden, by reason of limited extent of . . . operations.”’ * 


Nor does the fact that Saturn has had an application 
(Docket No. 11962) on file for a brief period and, as re- 
cently as December 7, 1960, moved to consolidate that pro- 
posal for hearing into the Transatlantic Charter Investi- 
gation show an undue burden in the statutory sense. Fur- 
ther, the allegation that ‘‘the necessity to apply for prior 
authorization before a charter may be performed makes 
scheduling of aircraft extremely difficult’? can be credited 
only if it is assumed that some such charters are not bona 
fide, in which event they cannot be operated 
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under either type of authority. And it is fatuous to sug- 
gest that it is an undue burden in a $25,000 transaction, to 
be required to file a few-page document with the Board and 
serve it upon two certificated transatlantic carriers. Final- 
ly the allegation that charter standards are now so well- 
defined as to obviate the need for case-by-case review flies 
in the face of the fact that the Board has only recently found 
a purported charter by a larger carrier to have been not 
bona fide (Order No. E-16786 and E-16793). 


* At roughly $25,000 per transatlantic charter, Saturn is talking of revenues 
from this source alone of almost $2,500,000 in a half year period. 
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For the foregoing reasons and those set forth in TWA’s 
answer of May 15, 1961, Saturn’s application should be 
denied. An original and 19 copies of this letter are en- 
closed, and a copy is being sent to counsel for Saturn and 
Pan American World Airways, Inc. 


Very truly yours, 


CHADBOURNE, PaRKE, 
Wuiresive & WouFF 
Attorneys for 
Trans World Airlines, Ine. 
25 Broadway 
New York 4, New York 


« ° e ° 
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Supplemental Answer of Pan American World Airways, Inc. 


By application dated May 3, 1961, Saturn Airways, Inc. 
(‘*Saturn’’) requested exemption authority authorizing it 
to engage in transatlantic charter operations for an indefi- 
nite period. By Answer dated May 12, 1961, Pan American 
World Airways, Inc. (‘‘Pan American’’) opposed the grant 
of this exemption. By an amendment dated May 15, 1961, 
Saturn stated further allegations in support of its applica- 
tion, and by a Reply, dated May 18, attempted to controvert 
the allegations of Pan American’s Answer. In supplement 
to its Answer of May 12, Pan American states as follows: 


1. Saturn has now recited the conclusory language of 
Section 416(b). It has not added any factual bases which 
would enable the Board to make the findings which Section 
416(b) requires as a basis for the exemption grant. ‘‘The 
Board must be able to find what the statute requires it to 
find, not in conclusory fashion in the statutory language but 
in such fashion 
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that a reviewing court can test the validity of the finding”’ 
(American Airlines, Inc. v. Civil Aeronautics Board, 235 
F. 2d 845, 853 (1956) ). 


2. Saturn says that it ‘‘proposes to perform operations 
of a limited extent to the authority herein requested.’ 
This is irrelevant. “The statute does not refer to the 
limited extent of the exemption itself; instead it refers to a 
pre-existing condition of the carriers operations that quali- 
fies it for an exemption”’ (Pan American World Airways, 
Inc. v. Cvil Aeronautics Board, 261 F. 2d 754, 757 (1958) ). 


3. Saturn claims that ‘‘it is extremely unlikely that 
Saturn could receive a certificate of public convenience and 
necessity in the short time available to perform the char- 
ters during the 1961 summer charter season.’? In Pan 
American, the court rejected just such an argument, noting: 


“Obviously, any carrier not granted an exemption 


will be ‘deprived’ of an opportunity to earn revenues 
from a particular carriage until it is awarded a cer- 
tificate therefor’’ (261 F. 2d at p. 757). 


4. Saturn finally alleges that to require it to make indi- 
vidual application for each charter to be performed is an 
undue burden on it, and that substantial inadvertent viola- 
tions of charter principles are now precluded by the pres- 
ent precise and understandable charter principles. Despite 
these principles Saturn’s Reply admits that it has con- 
tracted to cary a group which has publicly held out trans- 
portation services to the public. 


5. Saturn’s additional filings only serve to make more 
clear the need for the scrutiny which is only possible in per 
flight exemption applications. 


WuererorE, Pan American World Airways, Inc. renews 
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its request that the application of Saturn Airways, Inc. be 
denied. 
Respectfully submitted, 


Pan American WorLD 
Armways, Inc. 
Husert A. SCHNEIDER 
Vice President and 
General Counsel 
Dated: May 24, 1961 
New York, New York 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 20th day of June, 1961. 


Order No. E-16967 


Docket 12393 
In the matter of the application of Sarury Arrways, Inc. 
for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 


Docket 11908 
In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11962 
In the matter of the application of Saturn Arrways, Inc. 
for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air trans- 
portation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations, (ER-326) effective April 
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28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but ter- 
minating not later than September 30, of any year, the per- 
formance of pro rata, mixed, and/or single entity charter 
flights for transatlantic passengers by United States air 
carriers other than carriers certificated to provide un- 
limited individually-ticketed passenger route service.? The 
conditions under which such exemptions may be granted 
are specified in section 295.5. They limit applicants to car- 
riers who are applicants in good standing in the Trans- 
atlantic Charter Investigation, Docket 11908, and who make 
certain showings relative to capability to perform the in- 
tended service in accordance with the Act and Part 295 and 
with proper protection of charterers’ interests. 


48 


On May 3, 1961, Saturn Airways, Inc. (Saturn) filed with 
the Board an application seeking an exemption pursuant to 
Part 295 to engage in charter air transportation of passen- 
gers and their baggage between the United States and its 
possessions, on the one hand, and, on the other hand, any 
point or points outside thereof, which involves transporta- 
tion across the Atlantic Ocean. 


In support of its application, Saturn alleges, inter alia, 
that it has a pending application for a certificate of public 
convenience and necessity (Docket 11962) to engage in 
transatlantic passenger charter air transportation and has 
filed a motion to consolidate this application with the 
Transatlantic Charter Investigation;* that Saturn proposes 
to conduct pro rata, mixed, and single-entity charters using 
two DC-6B aircraft; that both an officer of Saturn and 


2 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 


* By this order the Board is consolidating Saturn’s application into that 
investigation. 
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counsel for Saturn will review the ‘‘Statement of Support- 
ing Information’’* submitted by the chartering organiza- 
tion to assure compliance with the requirements of Part 
295, and a charter contract will be canceled if the charter 
does not comply with that regulation; that Saturn has the 
necessary capital to operate the proposed program; that 
it has executed eleven contracts for transatlantic charter 
flights and is negotiating with reference to an additional 
twenty-five; that required pro rata charter tariffs have been 
filed with the Board; that offices have been established in 
New York and London and arrangements made for ground 
service and flight programming in both the United States 
and Europe; that each aircraft will be limited to eight 
round trip flights per month in order to assure availability 
of aircraft for on-time departures; that in an equipment 
emergency Saturn would have available the services of 
member carriers of the Air Charter Exchange and has dis- 
cussed provision for emergency substitute service with two 
other carriers; that monies collected in connection with 
charter flights will be deposited in a special account until 
such time as the money has been earned, so that the rights 
of charterers to prompt refunds in the event of cancella- 
tions will be protected; and that Saturn has complied fully 
with all provisions of the Act and intends to conduct its 
operations in the same manner in the future. 


Answers objecting to the grant of this exemption were 
filed on May 15, 1961 by Trans World Airlines, Inc. (TWA) 
and Pan American World Airways, Inc. (Pan American). 
Saturn filed an amendment to its application on May 15 and 
a reply to the objections on May 18. A response to the 
amendment was filed by TWA on May 19, 1961. A re- 
sponse by Pan American was received after expiration of 
the period for filing such answers and will not be enter- 
tained by the Board. 


* Annexed to Part 295. 
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The two objecting carriers allege generally, inter alia, 
that Saturn’s application, even as amended, does not meet 
the requirements of section 416(b) ; that grant of a blanket 
exemption will result in operation of charters not meeting 
the standards of Part 295; and that injury to the certifi- 
cated route carriers and diversion from their services will 
result. Saturn’s amendment addresses itself to the re- 
quirements of section 416(b) with regard to limited extent 
of operations, unusual circumstances, and undue burden. 
Its reply alleges, inter alia, that its amendment has fur- 
nished facts clearly meeting the statutory 
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requirements of section 416(b) ; that the arguments against 
the policy of granting seasonal exemptions were considered 
and rejected by the Board when the recent revision of Part 
295 was adopted; and that Saturn is exercising care in 
screening charter applications and will continue to do so, 


since it is subject to the possible sanction of not being found 
eligible for renewed seasonal exemptions or a charter cer- 
tificate. 


The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption for a temporary period running through 
September 30, 1961.‘ The carrier meets the requirement of 
subsection 295.5(a) that it be an applicant in good standing 
in the Transatlantic Charter Investigation, and its show- 
ings pursuant to subsection 295.5(c) appear indicative of a 
willingness and ability to conduct a program of transatlan- 
tic charters in accordance with the public interest and in 
conformance with the Act and Part 295. 


“Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could not 
be made until issuance of revised Part 295 in late April, the Board will waive 
the sixty-day filing requirement of that Part. 
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The Board has fully weighed the factors which bear upon 
the legality and desirability of granting an exemption in 
this instance. First, the Board finds that the extent of the 
earrier’s operations is limited, both in an absolute sense and 
in comparison to the operations conducted by the certifi- 
cated route-type carriers. For the 12 months ended June 
30, 1960, Saturn flew a total of 25,500,000 passenger miles in 
all services—military and civilian. Of this total, only 11 
million passenger miles were accounted for by its civilian 
operations, with the remainder being made up of services 
performed for the military establishment. During the same 
period, the carrier had total operating revenues of approxi- 
mately $1,161,000, of which $701,000 accrued from military 
business and only $460,000 from civilian business. Of the 
revenues from civilian service, contract and plane-load 
charter business accounted for only $75,000. In the year 
referred to, the carrier conducted no civilian passenger 
charters in the international field. 


By contrast, during the one year ending June 30, 1960, 
Pan American and TWA each generated more than 180 
times as many revenue passenger miles. Even the opera- 
tions of Northeast, the smallest trunkline, were roughly 22 
times as large in this year as Saturn’s operations.° 


Even looking at the entire supplemental carrier seg- 
ment of the industry, of which Saturn is a part, the opera- 
tions are limited in comparison to those of the route-type 
carriers. In the 12-month period ending June 30, 1960, total 
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operating revenues, civilian and military, of the supple- 
mental carriers were $81,000,000, and those of the all-cargo 
carriers were $70,700,000, but operating revenues of the 


* All figures from Monthly Reports of Air Carrier Traffic Statistics, and 
Quarterly Reports of Air Carrier Financial Statistics. 
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passenger-cargo carriers (certificated route operators other 
than all-cargo carriers) were $2,681,800,000.° 


In the transatlantic field, the picture is much the same. 
Based upon the reports of the International Air Transport 
Association for individually-ticketed services and upon re- 
ports submitted at the informal request of the Board by 
U.S. and major foreign flag carriers for charter traffic, pas- 
sengers across the Atlantic during the 6-month period from 
April through September 1960, exceeded 1,131,000. Of this 
total, approximately 129,000 moved on some 1,530 charter 
flights operated by the U. S. certificated route-type car- 
riers, foreign flag carriers, supplemental carriers, and all- 
cargo carriers. The supplemental and cargo carriers com- 
bined carried only 22,000 of these passengers and operated 
only 226 of the total flights.’ 


Not only are Saturn’s operations of limited extent, they 
are affected by unusual circumstances. Saturn, like the 
other supplemental operators, is authorized to provide a 


wide variety of services in both the military and civilian 
fields, supplementing the route services of the certificated 
scheduled carriers. Due to the nature of their authoriza- 
tions and the pressures of economic forces, the markets in 
which they operate, the types of service to which they de- 
vote their efforts, and the extent of their participation in a 
given type or class of traffic may vary from month to month 
and from year to year. Further, the transatlantic charter 
market itself historically has been characterized by sharply 
fluctuating operational requirements. Not only is the de- 
mand principally in the summer months, but even during 
those months traffic volumes are subject to wide seasonal 
changes in each direction. It is thus frequently necessary 


* Civilian charter traffic (domestic and international of all supplemental 
carriers produced $13,300,000 in revenue during this period. 


™ Counted on a one-way basis, i.c., a round-trip passenger or a round-trip 
flight is counted twice. 
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to operate empty ferry flights and maintain reserve capa- 
city in excess of immediate needs. 


In view of the foregoing, there has been, not surprisingly, 
a rapid turnover in the carriers serving this market. Of 
the supplemental and cargo carriers operating transatlan- 
tic charters, the carrier which flew the largest number of 
such flights in 1957 ranked fourth in 1960. Of the seven 
such carriers which participated in this business in 1957, 
only two operated such charters in 1960. Of the seven car- 
riers who participated in the market in 1960, four operated 
no flights in 1959 while another’s services were limited to 
four flights in the preceding year. And, the carrier which 
conducted almost half of the total flights in 1959, operated 
only a handful of flights in 1960, and these on a sub-charter 
basis. 
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Although the protesting carriers allege that the Board 
cannot make the findings required by Section 416(b) of 
the Act for the grant of an exemption, as we read their 
documents they do not challenge the power of the Board 
to issue transatlantic charter exemptions on an individual 
flight basis, but only the power to issue seasonal exemptions 
of the type contemplated by the recent amendment of Part 
295 of the Economic Regulations and here sought by Saturn. 
However, if the objecting carriers are in fact asserting that 
the Board cannot authorize transatlantic passenger charters 
by exemption, we reject that contention. 


We believe that the matters already set forth establish 
the propriety of using the exemption power to permit trans- 
atlantic charters. In this connection, it should be empha- 
sized that we are not here dealing with individually-ticketed, 
route-type services, but with planeload charters—a type of 
service which the statute confers upon most certificate hold- 
ers as an incidental right. We recognize that the supple- 
mental carriers do not hold blanket authority to conduct 
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transatlantic charters. However, the transatlantic passen- 
ger field has long been recognized as one in which those 
carriers, consistently with their ‘‘supplemental” role, 
should be permitted to operate, and for a number of years 
they have, in fact, participated in the transatlantic charter 
market during the summer season on an individual exemp- 
tion basis as a part of their over-all operations, with the 
only limit on their right to do so having been the volume 
of planeload traffic available at rates that would permit 
profitable operations, and the requirements of Part 295 
designed to insure that the services were limited to legiti- 
mate plane-load charters. The legality of those exemptions 
has never been challenged. Enforcement of the provisions 
of Section 401 now would deprive these carriers of a source 
of traffic that has been available to them, and in the move- 
ment of which they have participated, for a number of 
years. 


In the final analysis, therefore, it appears that the real 


question presented is whether the Board can properly 
depart from its past practice of issuing exemptions for each 
transatlantic charter flight, and instead grant one-year sea- 
sonal exemptions to individually-named carriers to conduct 
transatlantic flights, subject to compliance with the require- 
ments of Part 295, without advanced screening and approval 
of each flight by the Board. 


Because of uncertainties as to the needs of the trans- 
atlantic market, the desire to monitor charter operations 
to insure that they did not result in undue diversion from 
the services of the route-type carriers, and the then devel- 
oping nature of charter concepts and the tests for deter- 
mining the charterworthiness of groups, the Board pro- 
ceeded cautiously during what it considered the experi- 
mental years and avoided not only consideration of general 
certification of charter services but further limited the 
exemptions that it issued to individual flights, which it 
scrutinized in advance of any grant of authority. 
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However, during the years in which the individual exemp- 
tion technique has been followed, a continuing need for the 
operation of transatlantic passenger charters during the 
peak summer season has been established, and 
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there has been nothing that would demonstrate that these 
needed services have proved detrimental in any significant 
degree to the services of the certificated transatlantic oper- 
ators. Additionally, during that period the charter con- 
cepts and tests of charterworthiness have developed and 
crystallized so that today they are explicit and well under- 
stood within the industry. Finally, the supplemental and 
all-cargo carriers have operated under the charter tests 
prescribed by the Board for a number of years, during 
which time they have demonstrated satisfactory compliance 
records. 


In view of these changes, the Board determined that the 
time had come for the institution of a proceeding to deter- 
mine on a long range basis whether the public convenience 
and necessity require the issuance of certificates for trans- 
atlantic charter service. Such a proceeding is now under 
way in the Transatlantic Charter Investigation, Docket 
11908. These same considerations have led the Board to 
conclude that it should change from the technique of issu- 
ing individual exemptions for particular flights to any 
carrier who might apply and demonstrate compliance with 
the Board’s charter policy, to a grant of seasonal exemp- 
tions to applicants in the charter investigation pending deci- 
sion in that proceeding. 


As noted above, the unusual nature of the transatlantic 
charter market requires financial stability and operational 
flexibility. The requirement that an application be filed 
for each flight imposes a substantial burden upon the 
carriers and deprives them of full opportunity to plan a 
well-integrated charter program covering the peak season 
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as a whole. This requirement has undoubtedly prevented 
maximum operational flexibility and probably has com- 
pelled carriers to operate empty ferry flights with conse- 
quent economic waste which might otherwise be avoided. 


The change from indivdual flight exemptions to seasonal 
exemptions for specified carriers should not in fact result 
in any substantial expansion of the charter services that 
will be operated. The history of recent years leaves little 
doubt that the vast majority of the charter flights which 
may be operated under the seasonal exemption would like- 
wise have been authorized and operated under the former 
practice of issuing individual exemptions. Moreover, we 
are satisfied that the new method of authorization will not 
open the door to the operation of ‘‘spurious’’ charters or 
unduly divert traffic from the route-type carriers. As we 
have indicated, the tests of charterworthiness are now 
understood and we cannot believe that an applicant for a 
charter certificate will jeopardize its chances of success in 
that proceeding by a disregard of the requirements of Part 
295. Even should we be partially wrong in this appraisal 
of what will happen, it does not follow that the effect will 
be serious diversion of traffic from the scheduled carriers. 
In the past, objections by the scheduled operators to indi- 
vidual charter flights have not been based on matters that 
could be gained from the face of the exemption applications 
but, rather, have stemmed from information which they, 
with their extensive organizations and numerous person- 
nel, have gathered in their day to day dealings with the 
public. There is no reason 
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to believe that if a carrier or a charter group disregards 
the requirements of Part 295 the scheduled carriers will 
not learn of that fact and call it to the Board’s attention. 
Should such a situation arise the Board will not be limited 
to refusing to issue the exemption authority to the offend- 
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ing carrier in some future year, but can take action to 
terminate the exemption for the present season before its 
specified expiration date. 


Much of what has been said is equally applicable to the 
public interest aspects of the exemption requests. Addi- 
tionally, the Board in the explanatory statement accom- 
panying the recent amendment of Part 295 outlined in 
detail the reasons why it believed that issuance of seasonal 
exemptions would be in the public interest. We hereby 
incorporate those reasons in this order by reference. The 
protesting carriers have presented nothing going to the 
question of public interest that was not considered by the 
Board in adopting Part 295 or that would lead us to a 
conclusion here different from that which we reached there. 


In sum, we find that enforcement of the certification re- 
quirements of the Act would be an undue burden upon the 
applicant, both by reason of the limited extent of and un- 
usual circumstances affecting its operations, and is not 
in the public interest. Indeed, although not required by 
statute to do so, we find an affirmative public need for 
the services for which authority is sought. The exemp- 
tion granted hereby is for a period of a single peak sea- 
son, pending final disposition of the carrier’s application 
for a certificate in the Transatlantic Charter Investigation’ 
Denial of the exemption would foreclose the applicant from 
the market, thereby depriving it of a chance to earn rev- 
enues which, while small compared to those of certificated 
route operators, are of substantial importance and benefit 
to the applicant. 


Pan American contends that the exemption application 
does not allege facts upon which the Board could predicate 
the findings required by Section 416(b) and that the Board 
itself cannot supply facts to cure that deficiency. We can- 


*I¢ the pedency of this proceeding in any future year gives rise to addi- 
tional exemption applications, their issuance will require determinations de novo. 
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not accept this contention. In determining whether to 
grant or deny an exemption, the Board’s function is not 
merely to resolve questions of private rights between 
the parties but is to act in the light of the overall public 
interest standards of the Act. This being so, the Board 
is not confined to the matters set forth in the pleadings and 
may look at the reports filed with it that are relevant and 
material to the questions presented. With respect to Pan 
American’s claim that reliance on matters other than those 
set forth in the application would deprive it of its right 
to answer, the Board is delaying the effective date of this 
order for a period of 15 days, and will give interested car- 
riers who might be affected by its action 10 days within 
which to submit a written statement in support of, or oppo- 
sition to, the Board’s action. 


54 
Tuerrerore, It Is Onperep THat: 


1. Saturn’s application in Docket 11962 be and it hereby 
is consolidated with the Transatlantic Charter Investiga- 
tion, Docket 11908; 


2. Saturn be and it hereby is exempted from the provi- 
sions of section 401 of the Act, insofar as they would other- 
wise prevent it from engaging in air transporation in the 
performance of transatlantic passenger charter flights, 
subject to the terms and conditions set forth in Part 295 
of the Board’s Economic Regulations ; 


3. Any interested party may, within 10 days from the 
date of service of this order, submit a statement in writing 
in support of, or in opposition to, the Board’s action herein; 


4. The exemption granted herein shall become effective 
15 days after the date of service of this order, unless prior 
to such time, the Board upon consideration of the matters 
that may be filed in accordance with paragraph ‘‘3” above, 
shall by order provide otherwise; 
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5. Unless sooner terminated by order of the Board, the 
exemption granted herein shall terminate on September 30, 
1961; 


6. This order may be amended or revoked at any time 
in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ Harotp R. SANDERSON 
Harold R. Sanderson 
Secretary 
(Szar) 


Gurney, Member, DissENTING: 


I would not grant the exemption to Saturn Airways, Inc., 
to conduct transatlantic charter flights for the reasons set 
forth in my dissent to the Board’s Revision of Part 295 
of the Economie Regulations, ER-326, adopted April 28, 
1961. 


/s/ Cuan GuRNEY 
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Statement of Trans World Airlines, Inc. in Opposition to Grant 
of Exemption and Request for Stay of Order No. E-16967 
Trans World Airlines, Inc. (TWA) hereby files a state- 

ment in opposition to the Board’s decision (Order No. 

%-16967) and requests the Board to further stay the effec- 

tiveness of the exemption granted to Saturn Airways, Ine. 

until the Board reconsiders its decision on the application 
for exemption. In support thereof TWA respectfully 
states as follows: 


I. 


The Board has not made adequate findings to support the 
conclusion that a blanket exemption for transatlantic char- 


40 
(58) 


ters subject to Part 295 of the Economic Regulations should 
be granted to Saturn Airways, Inc. As pointed out by the 
Court in American Airlines, v. CAB, 235 F. 2d 845, the 
utilization of the short-cut exemption procedures of Section 
416(b) of the Federal Aviation Act requires that the Board 
must find (1) that the applicant’s operations are either of 
‘limited extent” or affected by “unusual circumstances” 
and 
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(2) that these cause the enforcement of a provision of the 
Act from which exemption is sought to be an ‘‘undue bur- 
den’’ on the carrier. Here, as in the cited case, the Board 
is asked to exempt the operator from being required to ob- 
tain a certificate to operate. 


Neither the proposed nor past operations of Saturn are 
of such limited extent or subject to such unusual circum- 
stances so as to justify a finding that they should not be 
required to obtain a certificate prior to being granted ex- 
tensive operating rights across the Atlantic. In a sense, 
every carrier’s operations are limited to some extent. 
Saturn’sare far fro minsignificant.* Reference to the fact 
that Saturn’s operations of 25,500,000 passenger miles in 
the past 12-month period were less than many certificated 
airlines does not show they were of such “limited extent’’ 
as to cause compliance with Section 401 of the Federal 
Aviation Act for the proposed operations to be an undue 
burden. Saturn’s volume was also about equal to several 
certificated local carriers (Lake Central and Central) and 
exceeded the operations of all the certificated intra-Alaska 
carriers and two of the international certificated carriers 
(Caribbean Atlantic and Mackey).°* 

* Saturn proposed about 192 transatlantic flights, which with revenues of 
about $25,000 per flight represent gross revenues of $2,300,000. 


**12-month period ending June 30, 1960—Monthly Report of Air Carrier 
Traffic Statistics, June 1960. 


41 
(60) 


Furthermore, no finding of unusual circumstances that 
caused the obtaining of a certificate to be an undue burden 
could be made. The mere fact that there are both seasonal 
and directional peaks of transatlantic travel is no unusual 
circumstance affecting the operations of Saturn 
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Airways. Initially, it must be recognized that seasonal or 
directional travel across the Atlantic has been present and 
known since the days of Columbus. The peak seasons in 
the summertime have historically assisted the certificated 
carriers in making profitable operations and thereby off- 
setting some of the lower load factors attained during the 
off-season. For unlike supplementals, the certificated car- 
riers have an obligation to provide adequate service 
throughout the year. To authorize carriers by exemption to 
syphon off some of the profitable on-season traffic is both 
injurious to the certificated carriers and contrary to the 
public interest. Moreover, as the Board’s order shows in- 
sofar as Saturn is concerned, this carrier did not perform 
any operations of any significant amount across the Atlantic 
during the past. Therefore, failure to grant a temporary 
authorization for this year will not be a burden by depriv- 
ing it of any traffic which it has previously carried. Nor 
can the fact that Saturn is one of the 35 or more irregular 
or supplemental carriers be called an unusual circumstance. 

Nevertheless, even if it were admitted that the operations 
of Saturn were limited or affected by unusual circum- 
stances, there is no showing that the enforcement of Section 
401 before Saturn begins extensive operations across the 
Atlantic is caused to be an undue burden on that carrier. 
It is pointed out by the Court in Pan American World Air- 
ways v. CAB, 267 F. 2d 754 that being deprived of revenues 
in the interim period between filing an application for a 
certificate and a decision upon that application after hear- 
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ing is not an undue burden or unusual circumstance. In- 
deed, it is 
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the most usual circumstance and a burden which Congress 
has determined is normally one which every new applicant 
must bear. 


T. 


The Board is incorrect (page 5) in assuming that TWA 
concedes the power of the Board to grant the same operat- 
ing authority through a multiple number of individual ex- 
emptions or that the issue is simply whether the Board can 
properly grant one-year seasonal exemptions to provide the 
same operations which it would authorize under individual 
exemptions. In fact, TWA does not concede that the 
Board’s past practice of issuing individual exemptions for 
individual charters constitutes a valid exercise of the 
Board’s power under Section 416(b). The obvious fact is 
that any appeal of the Board’s grant of any individual cx- 
emption would have become moot in the absence of a stay 
and petitioner could hardly have shown irreparable injury 
in the operation of a single charter to justify a stay. Hence, 
TWA was virtually foreclosed of any effective review of 
the individual charter exemptions. 


Il. 


It is TWA’s contention that the granting of a temporary 
license by exemption to perform the same operations 
(transatlantic charter services) as is sought by application 
in Docket No. 11908 seriously prejudices TWA’s right to a 
fair hearing in that proceeding, as it amounts to a prejudg- 
ment of the issues. The Board in its order says that the 
same reasons which moved it to institute the proceeding to 
determine whether there should be certificated charter op- 
erations moved it to authorize the service through exemp- 
tions pending decision 
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in that proceeding. While the Board denies that its tem- 
porary authorizations will affect its views as to the need 
for transatlantic certificates, the Court of Appeals in the 
District of Columbia in similar circumstances has expressed 
a more realistic view to the contrary (Community Broad- 
casting Company v. F PC, 274 F. 2d 753). 


IV. 


The Board in its order, pages 5 and 6, concludes that the 
charter service provided in the past has not proved detri- 
mental to any significant degree to the services of the trans- 
atlantic carriers. The Board is aware of the deterioration 
of the profit position of the U. S. carriers operating over 
the North Atlantic, yet the aforementioned conclusion is 
supported by no underlying findings. About 15% of the 
transatlantic charter flights in 1960 were operated by non- 
certificated carriers under exemption. Saturn alone con- 
templates almost this total this year, and nine other exemp- 
tion applications are pending. Basically, charter service 
competes with low cost tourist service of certificated car- 
riers. Yet the Board made no evaluation of whether the 
certificated carriers would have carried this traffic either on 
charter flights or low cost tourist service. Only after an 
evidentiary hearing could the real impact of this particular 
blanket exemption and those contemplated by the Board’s 
broad conclusions be logically found. This requires a hear- 
ing. 

SuMMARY 


In summary, neither the information submitted by Saturn 
in support of the application for exemption nor those mat- 
ters referred to by the Board will sustain the statutory 
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findings necessary to grant a temporary license to Saturn 
to provide transatlantic charter service for six months with- 
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out obtaining a certificate pursuant to Section 401 of the 
Federal Aviation Act. Not only are the past and proposed 
operations of Saturn not of ‘‘limited extent’’ or affected by 
“ynusual cireustances,’’ but whatever limitations or cir- 
cumstances do affect the operations of Saturn fail to cause 
the enforcement of the provisions of the Federal Aviation 
Act to be an ‘‘undue burden’ on the carrier. In addition, 
the Board cannot find that the proposed exemption involv- 
ing significant volumes of traffic would be in the public in- 
terest and without significant adverse affect on certificated 
carriers without an evidentiary hearing. 


Wuenrerore, the Board should either deny the exemption 
or set the matter for an evidentiary hearing. In order that 
the Board may give adequate consideration to this state- 
ment, it is further requested that the effectiveness of the 
exemption granted in Order No. E-16967 be further stayed 
until after the Board’s decision in these matters. 


Respectfully submitted, 


CHADBOURNE, PaRKE, 
Wuriresiwe & Wo.rr 
Attorneys for 
Trans World Airlines, Inc. 
Warren E. Baker, 
Gorpon W. Bickerz, 
Henry P. Bevans, 


Of Counsel. 
Dated: June 30, 1961 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 12393 


In the matter of the application of Saturn Arrways, Inc. 
for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 


Docket 11908 


In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11962 


In the matter of the application of Saturn Airways, Inc. 
for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air trans- 
portation. 


Statement of Pan American World Airways, Inc. Pursuant to 
Order No. E-16967 


By order No. E-16967, dated June 20, 1961, the Board 
has granted Saturn Airways, Inc., a blanket exemption to 
perform transatlantic charters subject to Part 295 of the 
Economic Regulations. The order provides that its effec- 
tive date will be postponed 15 days and that Pan American 
World Airways, Inc. and other interested carriers are given 
10 days within which to submit written statements in sup- 
port of, or opposition to, the Board’s action. In opposition 
to the Board’s action, Pan American submits the following: 


1. Statutory exemption proceedings involve the licensing 
function of the Board. They are adjudicatory matters and 
not rule making. A fair opportunity to meet the conten- 
tions of the parties and address the consideration involved 
in the decision is required. Moreover, the exemption grant- 
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ed by the Board in this proceeding is blanket in form and 
equivalent to certificate authority. It affects the property 
and financial interests of Pan American and other certifi- 
cated carriers in the same way a competitive certificate 
issued pursuant to Section 401 of the Act would affect those 
interests. Under these circumstances the rudiments of fair 
play require 
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that Pan American and other protesting carriers be given 
an opportunity to orally present their side of the elements 
going into the decision. In fact the Board’s practice has 
been to grant oral hearings in situations of this kind—it did 
so in the Large Irregular Air Carrier Investigation, 
Docket No. 5132 and in the Surface Mail Experiment Case, 
Docket No. 5551 et al., among others. 


The Board has granted an exemption based upon numer- 
ous conclusions regarding public interest and ‘‘undue bur- 
den’’ on the applicant which are not supported by the 
record and which have not been tested by giving protesting 
carriers the required opportunity to be heard. There has 
been no opportunity to contest these matters prior to the 
grant of exemption. There has been no chance to respond 
to the contention that there is a need for the service per- 
mitted by the exemption, that the Board possesses the 
power to grant the exemption, that the exemption removes 
administrative burdens, that there would be no adverse 
impact on the certificated system of carriers, or on Pan 
American, and many of the other contentions which appear 
to have been adopted by the Board without benefit of a 
record as required. 


The procedural problems are not cured by the Board’s 
grant of opportunity to submit this statement in opposition. 
This statement comes after the grant of exemption was 
made and without prior opportunity to challenge the mat- 
ters relied upon by the Board in reaching its decision. The 
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procedure adopted by the Board raises serious issues of 
prejudgment and adequacy of opportunity to present op- 
position to the exemption. These deficiencies cannot now 
be corrected without an oral hearing at which opposing car- 
riers have full opportunity to controvert the matters relied 
upon by the Board and the applicant. 


2. Under Section 416(b) an exemption may be granted 
only if enforcement of the certificate requirements of the 
Act would be (a) an undue burden on the carrier by reason 
of the limited extent of or unusual circumstances affect- 
exemption is granted and (b) not in the public interest. 
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exemption is graneed and (b) not in the public interest. 
Further, the ‘‘limited extent’? of operations or the ‘‘un- 
usual circumstances”’ affecting operations must be related 
to an ‘‘undue burden’? on the carrier. They must be the 
operative facts which make enforcement of the certificate 
requirements an undue burden. Morever, the undue burden 
must be one that affects the actual operations of the appli- 
cant itself. The Board has nothing before it which would 
enable it to make the findings required by this Section of 


the Act. 


(a) There is no showing that enforcement of certificate 
requirements would impose an undue burden on Saturn as a 
result of the limited extent of its operations or unusual cir- 
cumstances related to its operations. There is nothing to 
indicate that without exemption the market would be ir- 
revocably lost much less that Saturn would be prevented 
from obtaining a certificate by reason of the conditions of 
its operation. Indeed, the Board’s proposal to entertain 
the certificate application of Saturn shows conclusively that 
it is not prevented from a certificate by the nature or cir- 
cumstances of its operations. 


(b) There is no evidence of an “‘undue burden’’ con- 
sidered apart from the nature of the applicant’s operations. 
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Saturn can participate in the transatlantic charter market, 
to the extent of lawfully generated charters, on an indi- 
vidual exemption basis until its certificate application is 
processed. The alleged inability of the carrier to plan a 
well-integrated charter program covering the peak season 
as a whole, does not constitute an ‘‘undue burden.’’ The 
well established individual exemption procedure employed 
by the Board, assures the carrier of authority to handle 
proper charters and to plan a season’s program. Even if 
the effect were to keep the applicant from participating in 
the market it would still not be entitled to an exemption. 
See, Pan American-World Airways, Inc. v. Civil Aeronaw 
tics Board, 261 F. 2d 754, 757 (1958). Nor does the alleged 
administrative burden of obtaining individual exemptions 
constitute an ‘‘undue burden.” That burden is unre- 
lated to either operations or certificate requirements. 
Moreover, there is no material difference between the rec- 
ords the carrier is required to maintain under Part 295 of 
the Economic Regulations and the records it would 
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keep on an individual exemption basis. The only difference 
between the blanket exemption and the individual exemp- 
tion is that advance filings are not required in the former. 
But the simple additional requirement of advance filings 
with the Board does not mean ‘‘undue burden.’’ 


(c) There is no showing that the public interest requires 
the exemption. In point of fact, a blanket exemption would 
open the door to violations of charter requirements and a 
loss of Board control over charter rates. It is no answer 
to say that the Board can review these matters after the 
charters are performed. It is then too late, for the damage 
has become irreparable. It is clear that charter require- 
ments are being violated from time to time. Pan Ameri- 
can’s answer in this very proceeding pointed out that one 
of the charters proposed by Saturn appears to be in viola- 
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tion of Board requirements. In addition rates are being 
competitively slashed for charters at this time." These are 
matters which require Board regulation and review before 
charters are performed. 


(d) An exemption is not proper if it has an adverse im- 
pact upon the certificated flag carrier system. See Ameri- 
can Airlines v. Civil Aeronautics Board, 235 F. 2d 845 
(1956). And this is a question which must be decided upon 
the basis of evidence of record. Ibid. But there is no such 
evidence here. If Pan American had the opportunity for 
hearing it would show that there is an undue impact on the 
certificated system by the proposal to set up by exemption 
a system of transatlantic charter operators. The Board is 
aware of depressed conditions in United States-Europe air 
travel resulting in declining load factors the past year or 
more. The exemption to Saturn and the other exemptions 
indicated for transatlantic charters will simply aggravate 
this situation. There will be diversion from the charter 
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operations of the certificated carriers as well as from the 
economy class service. 


3. The basic concept and scheme of the Act for regulating 
the Air transportation industry is by a certification system. 
In foreign air transportation the requirements for a cer- 
tificate under Section 401 of the Act and Presidential ap- 
proval under Section 801 of the Act are essential to this sys- 
tem. It is clear that the exemption provisions of Section 
416(b) of the Act may not be utilized to eliminate the cer- 
tification scheme of the Act. But the blanket exemption for 
one year granted by the Board in this instance has the effect 
of destroying the certificate provisions of the Act. It pro- 
vides authority equivalent to a certificate without the hear- 


1 See the new Flying Tiger Charter Tariff No. 6, CAB 143, granting special 
backhaul rates on a seasonal basis for Transatlantic charter operations, 
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ing, proof, argument and presidential approval required for 
that purpose. This is not similar to an individual exemp- 
tion for one or a few flights. Nor is it analogous to adding 
additional operations to a certificated carrier’s authority. 
Accordingly, Section 416(b) of the Act is not applicable. 


4. The Board has drawn a number of conclusions which 
are either unsupported by the record, require evidentiary 
support or are patently contrary to the facts. These con- 
clusions are, moreover, basic to the decision by the Board. 
Their invalidity renders the Board’s order invalid. They 
are as follows: 


(a) The assumption by the Board that Pan American 
concedes power in the Board to grant individual charter ex- 
emptions is erroneous (Order, p. 5.) Each exemption must 
conform to the requirements of Section 416(b) of the Act 
and the charter definitions in Board regulations. The 
Board is without power to use the exemption process as 
equivalent to certification. The fact that individual exemp- 


tions have been granted in the past does not mean that all 
question of power is removed. Certainly it does not mean 
that blanket exemptions are a proper substitute for cer- 
tificate proceedings. In American Airlines v. Civil Aero- 
nautics Board, 235 F. 2d 845 (1956), the Court of Appeals 
for the District of Columbia, referring to an analogous 
situation involving supplemental air carrier exemptions, 
said: 
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‘“sWe fully realize that the irregular carriers have 
been operating under exemption authority for many 
years, and it seems possible, if indeed not probable, 
that the Board has not heretofore stated its conclusions 
as to undue burden and public interest in any more ex- 
tensive form than it does now. But until now these car- 
riers have not operated with any semblance of regu- 
larity. They were truly irregular carriers, as they 
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were called. Now they are to become supplemental 
carriers and no longer irregular. They are moved 
much closer to the certificated services. The burden of 
certification is no longer obvious. Moreover, we are 
not referred to an adjudication of a challenge to the 
presence of an undue burden upon the irregular op- 
eration.”’ 


(b) The Board states that— 


“‘Enforcement of the provisions of Section 401 now 
would deprive those carriers of a source of traffic that 
has been available to them, and in the movement of 
which they have participated, for a number of years.”’ 
(Order, p. 5). 


This statement cannot apply to Saturn. It would not be 
deprived of any unlawful charter business—it could en- 
gage in such business through the individual exemption 
process. Moreover, this statement cannot apply to Saturn 


because the Board admits on page 3 of the order that this 
applicant engaged in no transatlantic charter business last 
year. 


(c) The Board statement that past operations prove a 
continuing need for transatlantic charter services by Saturn 
and that past operations by supplementals in this field have 
not been detrimental to the certificated carriers (p. 6), is 
unsupported by any evidence. It is simply a conclusion 
without any basis in the record. The fact is that only about 
17% of the transatlantic passenger charters in 1960 were 
performed by supplemental carriers—with Saturn carry- 
ing not a single one—and except for periods of only a few 
days last year the certificated carriers had empty seats ex- 
ceeding the number of passengers transported by the sup- 
plementals. The certificated carriers had ample capacity, 
both scheduled and charter, to handle all the transatlantic 
passengers transported by the supplementals in 1960. 
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(d) The statement regarding the administrative burden 
of individual exemptions, the need for operational flexi- 
bility and probable economic waste from empty ferry 
flights, are unsupported in the record (Order, p. 3). They 
are moreover incorrect. All the matters referred to by the 
Board can be met with individual exemptions. In fact, the 
Board concedes this by 
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saying the blanket exemptions “should not in fact result in 
any substantial expansion of the charter services that will 
be operated.’’ This, of course, assumes the charter regula- 
tions will not be violated. 


(e) The statement that there will not be ‘‘serious diver- 
sion’’ of traffic from certificated carriers because they can 
bring violations of Board regulations to the attention of the 
Board (Order, pp. 6 and 7) is erroneous. This appears to 
be a suggestion for shifting enforcement responsibility 
from the Board to the carriers. An even more serious ob- 
jection to this proposal, however, is that the Board has 
deprived the carriers of an opportunity to expose viola- 
tions in advance of the performance of the charters. Under 
the individual] exemption procedure, carriers have advance 
notice of charters which gives them an opportunity to ad- 
vise the Board of violations prior to performance. How- 
ever, this would be changed under the blanket exemption 
procedure so that carriers would be relegated to the position 
of exposing violations after they have occurred. There is 
no opportunity for protection from diversion under such a 
system. 


5. The Board has adopted an extraordinary procedure 
for this case. It has decided to grant the exemption effec- 
tive July 5, 1961 but has also allowed 10 days to file opposi- 
tion statements. It is clear that there is insufficient working 
time between the filing of these statements and the effective 
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date of the order to enable the Board to consider fully and 
fairly the matters raised in the statements. For these rea- 
sons the effective date of the order should be postponed to 
give the Board adequate time to pass on the matters raised 
in the opposition statements and issue an appropriate order. 
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Wuererore, Pan American World Airways, Inc. respect- 
fully requests the Board to postpone the effective date of 
Order No. E-16967 pending full consideration of opposition 
statements; to deny the exemption requested by applicant; 
or in the alternative, set the matter down for oral hearing. 


Respectfully submitted, 


Pan AMERICAN WoRLD 

Airways, Inc. 

/s/ Husert A. SCHNEIDER 
Hubert A. Schneider 


Vice President and 
General Counsel 


/s/ Wiuuram E. MIiier 
William E. Miller 


/s/ Rosert J. CorBER 
Its Attorneys 
STEPTOE AND JOHNSON 
Shoreham Building 
Washington 5, D. C. 


° ° * 
75 
Order No. E-17093 
Order Staying Effectiveness of Order E-16967 


By Order E-16967, June 20, 1961, the Board, inter alia, 
exempted Saturn Airways, Inc. (Saturn) from the provi- 
sions of section 401 of the Act, insofar as they would other- 
wise prevent it from engaging in air transportation in the 
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performance of transatlantic passenger charter flights sub- 
ject to the terms and conditions set forth in Part 295 of the 
Board’s Economic Regulations, to terminate on September 
30, 1961, unless sooner terminated by the Board. Order 
E-16967 provided that the exemption granted shall become 
effective 15 days after service thereof unless prior to such 
time the Board upon consideration of matters that may be 
filed in accordance with the terms of the order shall by 
order provide otherwise. 


On June 30, 1961, Pan American World Airways, Inc., 
and Trans World Airlines, Inc., filed statements in opposi- 
tion to Order E-16967. Due to the intervention of 
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the weekend and holiday the Board will not have an oppor- 
tunity to give adequate consideration to the comments filed 
prior to the effective date of the Order and will, therefore, 
stay its effectiveness. However, the Board will give prompt 


consideration to the matters raised. 


AccorpincLy, Ir Is Orperep: That Order E-16967 be and 
it hereby is stayed until further order of the Board. 
By the Civil Aeronautics Board: 
/s/ Harotp R. SanpEerson 


Harold R. Sanderson 
Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CAB DOCKET NO. 11908 
As it relates to Dockets 12393, 12404, 
12406, 12413, 12423, 12426, 12454, 
12456, 12458, 12487 and 12512. 


Statement of Pilots of Pan American World Airways in 
Opposition to Above-Indicated Dockets Pending Deter- 
mination By the Civil Aeronautics Board of Docket 11908 


The pilots in the employ of Pan American World Air- 
ways request permission to file this statement, under Rule 
14, in the above proceeding, further requesting permission 
to submit supplemental statements in applications by any 
supplemental Air Carrier(s) for relief from certain pro- 


visions of the Federal Aviation Act of 1958 (i.e. 416(b)) 
affecting adversely the welfare and well-being of the pilots 
of Pan American World Airways through such action. 


Public interest obviously demands the establishment and 
maintenance of regular, dependable, rapid and safe air 
service across the Atlantic. 
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The conduct of commercial relations with nations of the 
European community is in the National interest, with con- 
tinuance mandatory for our economic safeguards. Air 
transportation is one of the keystones, and public interest 
is served by an orderly development of such air transport 
system. 


Public interest beggars of strict definition and the crea- 
tion of a hungry ‘‘dog-pack’’ in Transatlantic charter oper- 
ations hardly seems meritorious, if chaos and not growth 
is the outcome. 
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Certainly, the lower the fares the broader the market. 
Periods may exist when scheduled air carriers cannot offer 
aircraft for charter at the time requested, but wholesaling 
of seats requires extremely detailed analysis, to avoid 
violence to the purposes of the Federal Aviation Act of 
1958 in spirit if not in fact (ie. Section 102). The eleven 
applications presently before the Board emphasize result- 
ing complications, with each applicant seeking competitive 
advantage, but a ‘‘Price-Alone’’ policy by these seekers 
will create neither customer loyalty nor corporate profit. 
Add to this problem of a shrinking margin of profit that 
of attempting operations with obsolete equipment, and 
only one conclusion 
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becomes evident—degeneration of safety standards. 


This cannot be the goal sought through amendment of 
Part 295, yet the following points should be considered 
operational characteristics possible under this contemplated 
action: 


1. In a period of peak-loads, applicants might well 
seek essential services, i.e., dispatch, flight-watch, 
maintenance-crew-layover, etc., from agencies already 
operating at capacity; 


2. In a period of peak-loads, applicants might well 
be competing for flight crew members on a casual 
basis, under pressure not to make screening too severe, 
so the possibility exists of violations pertinent to legal- 
ity of qualification; 


3. In a period of peak-loads, applicants might well 
feel pressure of commitments acting upon operational 
judgment, so that violations in flight-time limits for 
crew members and aircraft are possible; and 


4. The utilization of leased-planes does not bespeak 
the same operation one equates with direct ownership, 
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and the emphasis placed on aircraft availability, in the 
event of grant of exemption-authority, falls in the cate- 
gory of allegation. 


This category might easily cover the foregoing, but deter- 
mination can be made of each, for infrequent visits to an 
airport by aircraft of any one applicant 
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can be managed within the capabilities of the fixed base 
maintenance operator, or even the foreign flag operator 
who might be handling present maintenance chores. 


The pilots of Pan American pose these questions in the 
case where an applicant has a daily or two-day charter 
into a European Airport. 


1, Will the Board make certain that adequate main- 
tenance standards are assured before issue of unlimited 
rights? 


2, Will the Board make certain that adequate crew 
layover provisions are accomplished? (With hotel 
space woefully inadequate in Europe during the sum- 
mer season, tight budgeting by the Supplementals 
might easily lead to inferior accommodations and un- 
rested crews!) 


3. Will the Board make certain that proper flight 
watch and dispatch standards are maintained without 
interruption? 


People travelling in groups, or as individuals, are not 
expected to recognize the differences in air carriers, but are 
entitled to assume a homogenity of standards. 


The pilots ask if the impact such certification will have 
on our foreign relations has been fully contemplated in the 
light of the bilateral negotiations with 
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several of the countries affected by this contemplated 
action. The possibility of damage to our relationships is 
as weighty as the desire to accommodate an unknown, unde- 
termined number of people not necessarily meeting the 
charter standards set by the Board. 


Should the Board determine that a need exists, requiring 
issuance of unlimited-frequency and limited-duration ex- 
emption authorizations to certain supplemental air car- 
riers, what parameters will the Board establish for 
applicants?) How many such carriers will be authorized, 
the expecte duse of this airlift capacity off-season, the 
checks to be established to determine legitim*cy of char- 
ters, the action to be taken to cope with alien flag reaction 
to this considerable capacity growth? 

Any policy of fostering growth by dilution of Pan Amer- 
ican’s largest single market, the North Atlantic, hardly 
seems to bear out the obverse side of the coin of regulation, 
namely, a modicum of protection for the regul*ted. 


The Pilots in the employ of Pan American World Air- 
ways are expressing personal opinions herein based on 
knowledge of existing facts, and present them in the 
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public interest, and urge the Board to carefully review all 
of the arguments in Docket 11908, in its relation to the 
other Dockets listed herein. 
Respectfully submitted, 


Pan AmertcaN Wortp AIRWAYS 
Pruoots Master Executive Counc, 
Renan F. Camauier, Attorney, 
1300 Connecticut Avenue, N. W., 
Washington 6, D. C. 
AD. 2-3121 
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Order No. E-171838 
Order 


By Order E-16967, June 20, 1961, the Board issued an 
exemption to Saturn Airways, Inc. (Saturn), authorizing 
it to engage in air transportation in the performance of 
transatlantic passenger charter flights, subject to the terms 
of Part 295 of the Economic Regulations, for a temporary 
period ending September 30, 1961. As permitted by that 
order, Pan American World Airways, Ine. (PAA), and 
Trans World Airlines, Inc. (TWA), filed objections, and 
the Board by Order E-17093, July 3, 1961, stayed the effec- 
tiveness of the exemption so that it might have an adequate 
opportunity to consider the objections. After considera- 
tion of the matters presented the Board has concluded that 
the requests of PAA and TWA for denial of the applica- 
tion or, alternatively, for hearings on the matters pre- 
sented, should be denied; that the stay should be termi- 
nated; and that the exemption should be permited to become 
effective. 
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To the extent that PAA and TWA challenge the Board’s 
findings of undue burden, we need add little to what was 
said in our original order. Both carriers assert that fail- 
ure to grant Saturn temporary charter authority for this 
reason would not be a burden by depriving it of traffic which 
it previously carried. In a narrow and literal sense this is 
true, since Saturn, itself, did not operate any transatlantic 
charter flights during the 1960 season. 


However, as we noted in our earlier order, Saturn is one 
of a group of supplemental carriers, whose basic authoriza- 
tions contemplate, and whose operations have entailed, 
services tailored to meet changing demands. Thus, the op- 
erations of the class and of the individual carriers in that 
class have varied from time to time, both as to markets 
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and types of traffic. The fact that Saturn, as an individual 
member of the supplemental class, has not heretofore en- 
gaged in transatlantic passenger charters merely indicates 
that it has been fulfilling the role assigned to it. The in- 
escapable fact is that the supplemental carriers as a class 
have, under exemptions issued by the Board, participated 
in the transatlantic charter market for a number of years. 
Denial of Saturn’s application would deprive it of a source 
of traffic that has long been available to it as a supple- 
mental carrier and which it had every reason to rely on in 
planning its operations. 


The objecting carriers further allege that the transatlan- 
tic passenger charters operated pursuant to exemptions at- 
tract traffic that otherwise would move on an individually 
ticketed basis in their scheduled services, and that the 
Board in the absence of evidentiary hearings cannot find 
that the services to be performed by Saturn and other car- 
riers issued similar exemptions will not divert a volume of 
traffic that will seriously injure them. The Board in pass- 
ing upon the requests for seasonal transatlantic exemption 
authority is not entering a new and unknown field. On the 
contrary, transatlantic charters pursuant to exemptions 
have been operated for many years and there is available, 
therefore, a substantial background and body of knowledge 
based on actual operating experience. 


The extent to which transatlantic group passengers would 
move on an individually ticketed basis were the charter 
services not available is necessarily speculative, and prob- 
ably could not be determined with any reasonable degree of 
accuracy even after hearings. For one thing, the answer to 
this question depends in part upon the purely subjective 
matter of how important it may be to an individual mem- 
ber of a group having common interests to move as a part 
of that group. To an even greater extent, it unquestionably 
turns on the price relationship between the charter and in- 
dividually ticketed services—a relationship that is subject 
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to change. The Board’s records show that during 1960 the 
average one-way transatlantic charter cost to a passenger 
(excluding miscellaneous administrative expenses incurred 
by the group in arranging the charter) was approximately 
$154.00, whereas the lowest individual one-way fares of the 
scheduled carriers were $250.00 (New York-London), $292.- 
00 (New York-Paris), and $344.00 (New York-Rome).* 
Considering the substantial price differential and the make- 
up 
88 


of the charter groups, it is highly questionable whether the 
route operators could have attracted a significant part of 
the charter passengers to their individually ticketed serv- 
ices 


However, even if our appraisal of that situation were dif- 
ferent, we would nonetheless find no basis for following the 
course urged by PAA and TWA. The exempted carriers 
during the years they have been in the transatlantic char- 
ter market have offered the traveling public a valuable low- 
cost service. Experience establishes that these services 
have not, in the past, threatened the stability of the cer- 
tificated route network, and there is no basis for conclud- 
ing that their impact during the present season would be 
such as to warrant action that would prevent a continua- 
tion of the service. Although during the 1957-1960 season 
the percentage of the total transatlantic passengers who 
moved on charter flights increased, the participation of the 
supplemental and cargo carriers in the charter market de- 
creased from 27 to 18 percent of the total. 


By contrast, during the same period, the percentage of 
the charter traffic carried by foreign air carriers increased 
from 28 to 65 percent, making them the predominant group 
in the transatlantic charter field. The foreign carriers all 


1 Bound-trip fares in the same markets were $450.00, $525.00, and $620.00. 
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have unrestricted authority to conduct on-route charters, 
and collectively can operate a significant volume of off- 
route charter service under their Section 402 permits and 
Part 212 of the Board’s Economie Regulations. Denial of 
the exemption requests of the supplemental carriers in all 
likelihood would divert a still larger portion of the trans- 
atlantic business to non-U. S. carriers. 


As we indicated in our prior order, there is no reason, 
based on experience, for assuming that the bulk of the char- 
ters that may be operated under seasonal exemptions like 
that issued to Saturn would not have been authorized and 
operated under the individual exemption technique that has 
been followed by the Board in past years. And, while there 
may be some increase in the number of flights that will be 
operated during the 1961 season (just as there have been 
upward and downward fluctuations in the number of flights 
operated from year to year in the past), there is no indica- 
tion that this increase will be of a degree that would ma- 


terially change the situation that existed in the past or 
that would, considering the matters heretofore discussed 
and the short period of time remaining in 1961 before the 
exemptions will expire, warrant denial of the exemptions 
because of possible impact on the certificated route opera- 
tors. 


Running through both the original and more recent ob- 
jections of PAA and TWA is the asserted fear that dis- 
pensing with the prior screening of groups will make pos- 
sible spurious charters comprised of individuals solicited 
from the general public. We have heretofore considered 
this contention and we will not repeat what we said in our 
earlier order. However, one matter should be added. Since 
the time the Act was passed the certificated route-type car- 
riers have been authorized to conduct charter trips, under 
regulations prescribed by the Board, yet the Board has 
never imposed any requirement for advance 
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screening to insure that spurious charters would not be op- 
erated. Similarly, the foreign air carriers have authority 
to conduct on-route charters, and the irregular carriers 
have authority to conduct charters domestically without ad- 
vance screening. Obviously, it would be unrealistic to as- 
sume that there may not have been in the past, or will not 
be in the future, instances in which a charter, for one rea- 
son or another, fails to meet all the tests of charterworthi- 
ness. On the other hand, the supplemental carriers have 
been issued certificates after a finding that they were fit, 
willing, and able to conform to the provisions of the Act 
and the Board’s rules, and we do not believe that the mere 
possibility of a failure to meet one of the requirements of 
the Board’s charter policy constitutes a sound basis for re- 
fusing to issue them seasonal exemptions which otherwise 
are in the public interest. 


Finally, the objecting carriers contend that issuance of 
seasonal exemptions pending action in the T ransatlantic 
Charter Investigation will prejudge the issues in that case. 
We find that contention to be without merit. In the cer- 
tificate proceeding the Board will consider the questions of 
whether it should issue certificates for transatlantic charter 
service, whether if such certificates are found to be required 
they should be awarded to a limited number of carriers or 
to a class of carriers, whether the terms of any certificate 
authorization that might be issued should be similar to 
those included in the Transatlantic Charter Policy, ete. 
Those questions will be resolved on the basis of evidence 
and arguments of record in that proceeding. The Board 
here is not granting authorizations that will continue in 
effect for a period of years or that will entail substantial 
capital investments by the exempted carriers which might 
be lost should the Board ultimately determine in the pend- 
ing proceeding that the carriers, collectively or individually, 
should not be issued certificates. It seems obvious to us 
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that, under these circumstances, a mere shift from indi- 
vidual to seasonal exemptions for services of precisely the 
same type the carriers have operated for many years will 
not prejudge or otherwise prejudice the pending proceed- 
ing. 

In addition to PAA and TWA, the Pan American World 
Airways Pilots Master Executive Council (Pilots) filed a 
statement in opposition to the application pending the 
Board’s determination in the Transatlantic Charter Inves- 
tigation. Insofar as that statement is directed to the eco- 
nomic aspects of the application, what has heretofore been 
said by the Board adequately disposes of the matters raised. 
Although Pilots do not allege that operations by Saturn, or 
by any other supplemental carrier, under the seasonal au- 
thority would be unsafe, they pose the question of whether 
an increased frequency of operations by the carriers might 
not result in lower safety standards. The exemptions the 
Board is granting constitute only economic authority. The 


carriers operating services pursuant to those exemptions 
will be subject, of course, to all applicable safety require- 
ments imposed by the Act and the Administrator of the 
Federal Aviation Agency. 
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ACCORDINGLY, IT IS ORDERED: 
1. That the requests of PAA and TWA for relief as set 


forth in the objections heretofore referred to, and the 
protest of Pilots, be and hereby are denied; 


2. That the stay imposed by Order E-17093, July 3, 1961, 
be and hereby is terminated. 
By the Civil Aeronautics Board: 
/s/ Harotp R. Sanperson 


Harold R. Sanderson 
Secretary 


($3) 


Gurney, Member, Dissenting: 


For the reasons heretofore stated in my dissent to the 
promulgation of Part 295 of the Economic Regulations, ER- 
326, adopted April 20, 1961, I would not grant the exemp- 
tion to Saturn Airways, Inc. 

/s/ Cuan GURNEY 


92 
Order No. E-17257 
Order Denying Motion for Stay 


By telegraphic communication received July 24, 1961, Pan 
American World Airways, Inc., (PAA) states that it has 
filed a petition in the United States Court of Appeals for 
the District of Columbia for judicial review and a motion 
for stay of the recent Board orders (1) granting various 
carriers seasonal transatlantic charter exemptions,’ and 
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(2) lifting the stays of certain of the aforementioned Board 
orders.?, PAA requests that the Board stay the effective- 
ness of the exemption orders referred to in footnote 1, 
supra, pending judicial review, or, in teh alternative, pend- 
ing court disposition of its motion for stay. 


The Board has considered the instant request and con- 
cludes that it should be denied in its entirety. No suf- 
ficient basis has been given for a stay in that PAA has made 
no showing that it would sustain irreparable injury if the 
effectiveness of the exemptions were not stayed. 


1 Orders E-16967, E-17048, E-17049, E-17050, E-17051, E-17133 and E-17134, 
exempting Saturn Airways, Inc., President Airlines, Inc., Capitol Airways, 
Inc., Imperial Airlines, Inc., Airline Transport Carriers, Inc. d/b/a California- 
Hawaiian Airlines, Flying Tiger Line Inc., and Seaboard World Airlines, Inc., 
respectively. 

2 Order E-17183, July 17, 1961, terminating the stay of Order E-16967, and 
Order E-17207, July 21, 1961, terminating the stays of Orders E-7048, 
E-17049, E-17050 and E-17051. 
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Moreover, if the Board were to grant the relief requested 
by PAA, the traveling public might be severely inconveni- 
enced. Thus, transatlantic charters have been arranged 
and are being carried out pursuant to the Board’s exemp- 
tion orders, and a stay at this time could result in hard- 
ship to and the stranding of passengers who are to be ac- 
commodated by these charters. 


THEREFORE, IT IS ORDERED: That the request of PAA as 
set forth above be and it hereby is denied in its entirety. 
By the Civil Aeronautics Board: 
(SEAL) 
/s/ Harotp R. Sanperson 
Harold R. Sanderson 
Secretary 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 12406 


In the Matter of the Application of 
PRESENT AIRLINES, Inc. 


for an exemption order pursuant to Section 416(b) of the 

Federal Aviation Act of 1958, so as to enable performance 

of Transatlantic Passenger Charters During the Months of 
June, July, August and September, 1961 


Application for Exemption Order 


To THe Crvm ArRonavutTics Boarp: 


Comes now, President Airlines, Inc. (President) and pur- 
suant to Section 416(b) of the Federal Aviation Act of 
1958 as amended and Part 295 of the Economic Regulations 
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as effective April 28, 1961, respectfully requests an exemp- 
tion from Section 401 of the Act so as to enable President 
to engage in performance of transatlantic passenger char- 
ters during the months of June, July, August and Septem- 
ber, 1961. In support of its request, President respectfully 
shows as follows: 


1. President is the holder of a Certificate of Public Con- 
venience and Necessity issued by the Board pursuant to 
which it is authorized to perform and does perform supple- 
mental air transportation within the United States of 
America. In addition, President has on file in Docket No. 
11931, an Application for a Certificate of Public Conven- 
ience and Necessity covering the performance of trans- 
atlantic passenger charters. A motion for consolidation 
of this application into the Transatlantic Charter Investi- 
gation, Docket No. 11908, has been filed and President con- 
templates active particip*tion in that proceeding. 


2, Exemption authority is respectfully requested to per- 
form pro rata and single entity and mixed transatlantic 
passenger charters. It is contemplated that President will 
perform approximately sixty passenger charters during 
the months 
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in question between various points in the United States and 
various points in Europe and the Near East on the other. 


3. The following program has been established for sereen- 
ing of prospective charters so as to insure compliance with 
Part 295 of the Economic Regulations (Transatlantic Char- 
ter Trips). All Statements of Supporting Information 
required under that Regulation are subjected to thorough 
scrutiny by the carrier’s sales department. In case of any 
doubt, whatsoever, as to the bona fides of a prospective 
charterer, the matter is immediately referred to legal 
counsel for an opinion. Utilization of the Board’s advisory 
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opinion procedure is also contemplated. If after such 
investigation, President is not satisfied as to the bona fides 
of a given charter, the charter contract will be immediately 
cancelled pursuant to Condition 8 of the contract terms 
and conditions contained in President’s charter contract. 
Under this provision charterer agrees, represents, and 
warrants that the agreement is made only on his behalf or 
on behalf of a “group’’ as defined by the Board’s regula- 
tions and policies. President continues this condition as a 
warranty, any breach of which would give rise to a right 
of termination. In all such cases full and prompt refund 
will be issued. 


4, President has executed conditional sales agreements 
with Trans International Airlines, Inc., of Burbank, Cali- 
fornia, and Twentieth Century Aircraft Company, for the 
purchase of two DC-6B aircraft to be utilized in perform- 
ance of the proposed charter transportation. Delivery of 
one aircraft has actually taken place and is presently being 


operated by President. Delivery of the other is expected 
in the immediate future. It is anticipated that these two 
aircraft will permit the performance of approximately ten 
round trips per month per aircraft. It is manifest, there- 
fore, that President possesses sufficient aircraft with which 
to provide the proposed charter service. 


5. The ratio of President’s current assets to current lia- 
bilities is such that adequate resources are available for 
proper operation of the proposed charters. 
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6. A comprehensive program has been established for 
protection of charterer’s deposits so as to enable the issu- 
ance of prompt refunds when flights are not operated and/ 
or upon cancellation by the charterer. Thus, the deposits 
on charters are either (1) deposited with the Studio City 
Bank of Studio City, California, or (2) with respect to 
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charters procured by the Air Charter Exchange of the 
Independent Airlines Association, held in escrow by that 
organization, or (3) deposited in special escrow accounts 
between President and the charterer. Upon receiving 
notice of the desire of a charterer to cancel charter arrange- 
ments in accord with the terms of the charter agreement, 
the New York office of the President Airlines will request 
that intention be expressed in writing. Upon receipt of 
such written request, it will be forwarded immediately to 
President’s main administrative office, 13273 Ventura 
Boulevard, North Hollywood. California. Thereafter, 
proper refund will be made within seven to ten days. 


7. President Airlines has on file appropriate pro rata 
charter tariffs covering transportation between major cities 
in the United States and the major termini in Europe and 
the Near East. 


8. President has made firm plans to operate the above 
proposed transportation as is indicated by the fact that 
charter agreements have been executed by the majority of 
the prospective charterers. 


9. President has established the following procedures so 
as to insure on time departures. 


a. Three of the carrier’s maintenance personnel and three 
of its operations personnel will be on full time duty during 
the charter season at Idlewild Airport at which point 
arrangements have been made for use of Air Radio, Inc. 
and SITA. Heavy maintenance has been contracted with 
AMCO at Bradley Field, Hartford, Connecticut. 
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b. Ground handling at both Idlewild and Gander, New- 
foundland, will be performed by Allied Aviation Services. 


ce. Ground handling and maintenance in connection with 
operational stops at Shannon, Ireland, will be performed 
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by Seaboard and Western Airlines, Inc., under supervision 
of President’s own maintenance personnel. 


d. Ground handling at London will be performed by Air 
Shipping, Ltd. 


e. Ground handling at Paris will be performed by Aero- 
port de Paris. 


f. Traffic servicing and ground handling at overseas 
points other than London and Paris will be performed by 
foreign flag carriers such as SAS, Air France and Luft- 
hansa. President has established a permanent office at 
Paris, France, for the precise purpose of coordinating and 
controlling such traffic service and ground handling ac- 
tivities. 

10. President’s own office in Paris, France, the European 
offices of the Independent Airlines Association, and the 
facilities of the Foreign Flag Carriers responsible for 
traffic servicing at other European terminals will be utilized 


as overseas points of contact so as to provide information 
to charter participants regarding return trips. 


11. It is manifest that President has the ability to con- 
form to all provisions of the Federal Aviation Act and the 
requirements thereunder from the very approval by the 
Civil Aeronautics Board of the transfer to the carrier of 
the Supplemental Certificate previously issued to Cali- 
fornia Eastern Aviation (Orders E-15050, March 30, 1960, 
and E-15328, June 3, 1960, Docket No. 11044). 


12. In addition to an exemption order covering charters 
to commence at least sixty days from the filing of this 
application, as contemplated by Section 295.2(b), President 
specifically requests a waiver from the sixty day require- 
ment so as to permit performance of charters scheduled to 
depart during the month of June and during the first week 
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in July. In support of this request the applicant states that 
Part 295 in revised form was 
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originally to have become effective on April 1, thereby cov- 
ering all June 1961 charter transportation. (Notice of pro- 
posed Rule Making, EDR-21, Docket 11907, Nov. 14, 1960). 
Inasmuch as the regulation did not actually become effec- 
tive until April 28, strict adherence to its provisions would 
require filing individual applications for each charter to 
commence during that month. The Board in the explana- 
tory statement accompanying the issuance of Part 295, as 
revised (E.R. 326) found three basic considerations to 
exist in support of the conclusion that seasonal passenger 
authority in the transatlantic market for carriers such as 
President would be in the public interest. Briefly stated, 
these reasons were as follows: 


1. The substantial and sustained growth of the trans- 
atlantic passenger charter market and the significant con- 
tribution made to such development by the supplemental 
carriers. At the same time there was found to exist a 
continued need for the services of these carriers occasioned 
by the fact that the summer charter season is also the peak 
season in the individual sale market over the North Atlan- 
tic, thereby rendering the various flag carriers unable to 
meet demands for charter services. 


2. The fact that standards of charter eligibility are now 
sufficiently precise and understandable to preclude inad- 
vertent violations of charter requirements, thus obviating 
the administrative necessity of a case-by-case determi- 
nation. 


3. The very substantial economic and administrative 
burden on the supplemental carriers of the individual 
exemption process resulting from the expense, time, and 
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paper work inherent in the preparation and prosecution of 
numerous individual exemption applications. 


The foregoing considerations are applicable to charters 
to be performed during the month of June 1961, as well 
as to those charters to be performed in July, August and 
September. Inasmuch as a substantial number of Presi- 
dent’s presently contemplated charters are scheduled for 
departure during that month, it would appear that the grant 
of blanket exemption authority covering such transportation 
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and to charters scheduled during the first week in July is 
especially appropriate. 


13. An exemption from Section 401 of the Act is respect- 
fully requested so as to permit the performance of the 
transportation herein specified. Thus, adherence to the 
certification process would completely preclude perform- 
ance of the operations in question inasmuch as such process 
is too time consuming to be instituted and completed within 
the short time available prior to the first flight date. There 
are involved here a highly seasonal air transportation mar- 
ket, i.e. transatlantic charters, and an extremely limited 
period within which charter arrangements can be made 
and finalized. These constitute unusual circumstances not 
characteristic of air transportation in general which affect 
President’s operations. Moreover, the operations of the 
applicant are of relatively limited extent both in terms of 
the total transportation provided and in the particular 
transportation for which an exemption is sought herein. 
In view of these considerations and all others as herein- 
before set forth, the enforcement of Section 401 would be 
an undue burden on President and would not be in the 
public interest. 


Wuenrerore, Present Amines, Inc., respectfully re- 
quests that the Board: (1) grant it an exemption for per- 
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formance of transatlantic pro rata single entity, and mixed 
charters during the months of June, July, August, and 
September, 1961, and (2) that the Board grant the carrier 
such other, further, and different relief as the premises 
may require. 


Respectfully submitted, 


Presment Armtryzs, Inc. 
Frep Witson 
Fred Wilson, President 
May 3, 1961 
Dewrrr T. Yates 
Henry F. Karon 
1029 Vermont Ave., N.W. 
Washington, D.C. 
Attorneys for 
President Airlines, Inc. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Order No. E-17048 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 29th day of June, 1961. 


Docket 12406 


In the matter of the application of PresmentT AIRLINES, 
Inc. for an exemption pursuant to section 416(b) of 
the Federal Aviation Act of 1958, as amended. 


Docket 11908 


In the matter of the 
TRANSATLANTIC AIRLINES, Inc. 


Docket 11931 


In the matter of the application of Present Air.tNes, Inc. 
for a certificate of public convenience and necessity 
to engage in transatlantic passenger charter air trans- 
portation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations (ER-326), effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 

orders authorizing for periods up to 180 days, but ter- 
minating not later than September 30, of any year, the 
performance of pro rata, mixed, and/or single entity char- 
ter flights for transatlantic passengers by United States 
air carriers other than carriers certificated to provide un- 
limited individually-ticketed passenger route service.* The 


2 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 
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conditions under which such exemptions may be granted are 
specified in section 295.5. They limit applicants to carriers 
who are applicants in good standing in the Transatlantic 
Charter Investigation, Docket 11908, and who make certain 
showings relative to capability to perform the intended 
service in accordance with the Act and Part 295 and with 
proper protection of charterers’ interests. 
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On May 8, 1961, President Airlines, Inc. (President) filed 
with the Board, pursuant to Part 295, an application seek- 
ing an exemption to operate pro rata, single entity, and 
mixed passenger charters between ‘‘various points in the 
United States and various points in Europe and the Near 
East’? during the months of June, July, August, and Sep- 
tember, 1961. 


In support of its application, President alleges, inter 
alia, that it has a pending application for a certificate of 
public convenience and necessity for performance of trans- 
atlantic passenger charters (Docket 11931) and has filed a 
motion to consolidate this application with the Transatlan- 
tic Charter Investigation (Docket 11908) ;? that it plans a 
program of about sixty transatlantic passenger charters 
during the 1961 season and has executed contracts for a 
majority of these; that the bona fides of the charter groups 
will be assured inasmuch as President’s sales department 
will review charter questionnaires and refer any questions 
to counsel, with provision for cancellation where a group is 
discovered not to conform to Part 295; that President has 
a conditional sales agreement for the purchase of two 
DC-6B aircraft, one of which has been delivered, the other 
to be delivered in the immediate future; that on-time de- 
partures will be assured through arrangements for sta- 
tioning full-time personnel at Idlewild Airport and at Pres- 


* By this order the Board is consolidating President’s application into that 
investigation. 
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ident’s permanent office in Paris, as well as through ar- 
rangements with other parties for traffic servicing and 
ground handling at various other points; that the ratio of 
the carrier’s current assets to current liabilities is such 
that adequate resources are available for proper operation 
of the proposed charters; that charterers’ deposits will be 
held in one of several special accounts in order that prompt 
refunds can be made, within ten days notice, when cancella- 
tions occur; that appropriate pro rata charter tariffs are on 
file with the Board; that the carrier’s office in Paris will 
serve as a contact point for advising charterers concerning 
return legs; and that the enforcement of section 401 would 
be an undue burden on President inasmuch as both its total 
operations and those contemplated under this exemption 
are relatively limited in extent, and inasmuch as there are 
unusual circumstances not characteristic of air transporta- 
tion in general which affect President’s operations—i.e., 
the highly seasonal charter market, the extremely limited 
period in which charter arrangements can be made, and the 
fact that adherence to the certification process in this in- 
stance would consume too much time to be completed prior 
to the first flight date. 


On May 18, 1961, objections were filed by Trans World 
Airlines, Inc. (TWA) and Pan American World Airways, 
Ine. (PAA). These objections allege generally, inter alia, 
that President’s application does not meet the statutory 
tests of section 416(b); that season relief should not be 
granted since individual exemptions could be granted for 
each charter; that ‘‘limited extent’’ in section 416(b) refers 
to the totality of the carrier’s operations and President has 
made no specific allegation as to the actual extent of its 
operations; that no showing has been made by President 
that the enforcement of section 401 would not be in the 
public interest; and that serious injury to the certificated 
route carriers would result from grant of the proposed 
blanket exemption. 
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In a reply filed May 29, 1961, President alleges, inter alia, 
that TWA and PAA are in error in alleging that the rela- 
tively short time in which charter arrangements can be com- 
pleted is not an unusual circumstance within the meaning 
of section 416; that both TWA and PAA appear to concede 
that this same circumstance supports the grant of indi- 
vidual charter exemptions; that the Board has frequently 
issued exemptions covering a series of flights; and that 
other objections relate to the policy of issuing seasonal 
exemptions and to the impact on revenues, which are mat- 
ters disposed of at the time Part 295 was reissued (ER- 
326). 


The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption for a temporary period running through 
September 30, 1961. The carrier meets the requirement of 
subsection 295.5(a) that it be an applicant in good standing 
in the Transatlantic Charter Investigation, and its show- 
ings pursuant to subsection 295.5(c) appear indicative of a 
willingness and ability to conduct a program of transatlan- 
tic charters in accordance with the public interest and in 
conformance with the Act and Part 295. 


The Board has fully weighed the factors bearing upon 
the legality and desirability of granting an exemption in 
this instance and concludes that the same factors exist 
herein which warranted the Board’s exercise of its exemp- 
tion powers in granting a similar application filed pursuant 
to the new Part 295 by another supplemental air carrier, 
Saturn Airways, Inc. (Saturn).* Thus, President’s opera- 


* Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could not 
be made until issuance of revised Part 295 in late April, the Board will waive 
tho sixty-day filing requirement of that Part. 


‘Order E-16967, June 20, 1961. 
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tions as a supplemental carrier, like those of Saturn, are 
similarly limited in extent—both in the absolute® and in 
comparison to those of certificated route-type carriers—and 
affected by unusual cireumstances.® 
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The Board further concludes that the additional findings 
and conclusions with respect to the propriety and desirabil- 
ity of issuing a seasonal exemption contained in the Saturn 
order’ are equally applicable herein. Accordingly, the 
Board hereby incorporates by this reference such findings 
and conclusions, and thereby adopts and specifically relies 
upon them herein. 


The principal objections raised by PAA and TWA here- 
in were raised by these carriers in opposition to Saturn’s 
application and were rejected by the Board.* Neither PAA 
nor TWA have raised any new matters of substance herein 
which would warrant a conclusion different from that 


reached by the Board in the Saturn case. However, with 
respect to PAA’s claim that reliance on matters other than 
those set forth in the application would deprive it of its 
right to answer, the Board is delaying the effective date of 


* President, a relatively recent entrant into the class of supplementals, flew 
only 970,000 passenger miles and no cargo miles in the year ended September 
30, 1960 (Supplement to the Monthly Report of Air Carrier Traffic Statistics, 
December 31, 1960). In addition, President’s total fleet in operation (as 
reflected in its flight reports filed with the Board for the quarter ended March 
31, 1961) consists of but two DC-4’s which, even if supplemented by the two 
DC-6B’s it proposes to acquire, will permit only a relatively small total 
operation. 

*The findings and conclusions of the Board contained in Order E-16967, 
June 20, 1961, with respect to the extent of the operations of the supplementals 
as a class vis-a-vis those of other certificated route-type carriers and to the 
unusual nature of supplemental air carrier operations in general are incor- 
porated and relied upon herein. 


7 E-16967, June 20, 1961. 
* Ibid. 
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this order for a period of 15 days and will give interested 
carriers who might be affected by its action 10 days within 
which to submit a written statement in support of, or in 
opposition to, the Board’s action. 


Upon the basis of the foregoing, the Board finds that en- 
forcement of the certificate requirements of the Act would 
be an undue burden upon the applicant both by reason of 
the limited extent of and unusual circumstances affecting its 
operations, and is not in the public interest. The exemption 
granted hereby is for a period of a single peak season pend- 
ing final disposition of the carrier’s application for a cer- 
tificate in the Transatlantic Charter Investigation. 


THEREFORE, IT IS ORDERED: 


1. That President’s application in Docket 11931 be and 
it hereby is consolidated with the Transatlantic Charter 
Investigation, Docket 11908 ; 


2. That President be and it hereby is exempted from the 
provisions of section 401 of the Act, insofar as they would 
otherwise prevent it from engaging in air transportation 
in the performance of transatlantic passenger charter 
flights, subject to the terms and conditions set forth in Part 
295 of the Board’s Economic Regulations; 


3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in writ- 
ing in support of, or in opposition to, the Board’s action 
herein; 


4, That the exemption granted herein shall become effec- 
tive 15 days after the date of service of this order, unless 
prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph 
“*3”? above, shall by order provide otherwise; 


*If the pendency of this proceeding in any future year gives rise to addi- 
tional exemption application, their issuance will require determination de novo. 
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5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on Septem- 
ber 30, 1961; 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ Harotp R. Sanvperson 
Harold R. Sanderson 
Secretary 
(SEAL) 


Gurney, Member, Dissenting: 


I would not grant the exemption to President Airlines, 
Inc., to conduct transatlantic charter flights for the reasons 
set forth in my dissent to the Board’s Revision of Part 295 
of the Economic Regulations, ER-326, adopted April 28, 
1961. 

/3/ Cuan GURNEY 


154 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Order No. E-17207 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 21st day of June, 1961. 


Docket 12406 
In the matter of the applications of 
Dockets 12406 & 11931 
Preswent Arr.ines, Inc. 
Dockets 12413 & 11982 
Carrrot Amways, Ino. 
Dockets 12426 & 11965 
ImperiaL AIRLINES, Inc. 


Dockets 12456 & 11999 
Areuine Transport Carriers, Inc. d/b/a 
CaLiroRNIA-HAWAIIAN AIRLINES 


each for exemption pursuant to section 416b) of the Fed- 
eral Aviation Act of 1958, as amended, and for a certificate 
of public convenience and necessity to engage in trans- 
atlantic passenger charter air transportation. 


Docket 11908 
In the matter of the 
TRANSATLANTIC Arguines, Inc. 


Order 


By Orders E-17048, E-17049, E-17050, and E-17051, 
adopted June 29, 1961, the Board, inter alia, exempted Pres- 
ident Airlines, Inc., Capitol Airways, Inc., Imperial Air- 
lines, Inc., and Airline Transport Carriers, Inc. d/b/a Cali- 
fornia-Hawaiian Airlines, respectively, from the provisions 
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of section 401 of the Act, insofar as they would otherwise 
prevent these carriers from engaging in air transportation 
in the performance of transatlantic passenger charter 
flights subject to the terms and conditions set forth in Part 
295 of the Board’s Economic Regulations. The exemption 
authority was specified to continue until September 30, 
1961, unless sooner terminated by the Board. 


155 


As permitted by the aforementioned orders, Pan American 
World Airways, Inc. (PAA) and Trans World Airlines, Ine. 
(TWA) filed objections in opposition to the above-men- 
tioned orders,: and the Board by Order E-17165, July 14, 
1961, stayed the effectiveness of the exemptions until fur- 
ther order of the Board so that it might have an adequate 
opportunity to consider these objections. 


After careful consideration of the matters presented, the 
Board has concluded that the requests of PAA and TWA 
for denial of the subject applications or, alternatively, for 
hearings on the matters presented, should be denied; that 
the stays should be terminated; and that the exemptions 
be permitted to become effective. 


The principal objections raised by PAA and TWA in op- 
position to the Board’s instant exemption orders were 
also raised by these carriers in opposition to a previous 
Board order? granting Saturn Airways, Inc. (Saturn) a 
similar exemption and were rejected by the Board. Order 
E-17183, July 17, 1961. 


The Board concludes that the same findings and conclu- 
sions contained in Order E-17183 which waranted the denial 
of the similar requests of PAA and TWA in the case of the 
exemption granted to Saturn and the termination of the 


1In addition, the Pan American World Airways Pilots Master Executive 
Counsel (Pilots) fled a statement in opposition to the instant applications. 


2 E-16967, June 20, 1961. 


83 
(156) 


stay in that case apply with equal force herein. Accord- 
ingly, the Board hereby incorporates by this reference such 
findings and conclusions and adopts and specifically relies 
upon them herein.* 


The objections to the instant applications raised by Pilots 
are identical to those which were raised by Pilots in oppo- 
sition to the Saturn application and which were previously 
rejected by the Board in Order E-17183. The findings and 
conclusions with respect to Pilot’s comments contained in 
Order E-17183 are applicable herein and the Board hereby 
adopts and specifically relies upon herein such findings and 
conclusions. 

156 


ACCORDINGLY, IT IS ORDERED: 

1. That the requests of PAA and TWA for relief as set 
forth in the objections heretofore referred to, and the pro- 
test of Pilots, be and hereby are denied. 

2. Tha tthe stays imposed by Order E-17165, July 14, 
1961, be and hereby are terminated. 

By the Civil Aeronautics Board: 

/s/ Harotp R. Sanperson 
Harold R. Sanderson 


Secretary 
(SEAL) 


Gurney, Member, Dissenting: 


In accordance with the views expressed in my dissent at- 
tached to the revision of Part 295 of the Economic Regula- 
tions, ER-326, adopted April 20, 1961, I would deny the 
exemptions awarded to the carriers named in this order and 
would continue the stays heretofore imposed. 


/s/ Cuan GURNEY 
2 The Board also hereby adopts and specifically relies upon its previous find- 


ings and conclusion contained in Orders E-17048, E-17049, E-i7050 and 
E-17051 granting exemptions to the applicants hercin. 
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Docket No. 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Application of 
Carrrot Aways, Inc. 


for exemption pursuant to Section 416(b) 
of the Federal Aviation Act of 1958 


Application For Exemption 


Capitol Airways, Ine. (hereinafter referred to as “Capi- 
tol”), hereby applies for a seasonal blanket exemption order 
pursuant to the provisions of Section 416(b) of the Federal 
Aviation Act of 1958, as amended, to enable it to perform 
Transatlantic Charter flights as provided in Part 295 of the 
Board’s Economic Regulations as amended April 28, 1961, 
and in support of this application respectfully alleges as 
follows: 


1. Capitol is a supplemental air carrier holding a tem- 
porary certificate of public convenience and necessity issued 
by the Civil Aeronautics Board pursuant to Order No. E- 
13436, dated January 28, 1959. On December 14, 1960 an 
application designated as Docket No. 11982 was filed in 
which Capitol sought a Certificate of Public Convenience 
and Necessity to engage in transatlantic passenger charters, 
in connection with the Transatlantic Charter Investigation, 
Docket 11908, instituted by Board Order E-16023 of Novem- 
ber 14, 1960. 


2. Pending completion of the aforesaid Charter Investi- 
gation and action on Capitol’s application therein, Capitol 
requests seasonal blanket exemption authority in order to 
perform transatlantic passenger charters, pro-rata, mixed 
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and single entity, as provided in Part 295 of the Board’s 
Economic Regulations. In support of this application 
Capitol alleges that by reason of the unusual circumstances 
hereinafter set forth, and the limited extent of both its 
present and proposed operations, the enforcement of Sec- 
tion 401 constitutes an undue burden on Capitol and is not 
in the public interest. 
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3. The transatlantic passenger charter service planned by 
Capitol for the 1961 season is described below: 


a. Type of Charter: Capitol requests that authority be 
granted to fly pro-rata, single entity and mixed charters. 
Capitol presently has forty signed contracts and in addition 
is negotiating other contracts to perform roundtrip trans- 
atlantic charters during the 1961 summer tourist season. 


b. Scope of charter service: The charter service offered 
by Capitol will be performed with Constellation aircraft, 
including passenger cabin service comparable to IATA 
tourist standards, high-density seating, hot meals; there 
are three stewardesses on board. Capitol will make avail- 
able its charter service to all who request it to the fullest 
extent of its capability, provided the applicants are found 
to be eligible and bona fide charterers. 


ce. Screening Program: The program to be employed 
for screening charter applications for the fullest compliance 
with Part 295 will be based upon a literal and strict ad- 
herence to the specific provisions of the regulations, and 
will be administered by Capitol’s legal counsel in Washing- 
ton, D. C. In passing on Capitol’s charter applications coun- 
sel will be guided not only by Part 295, but the experience 
which was gained in the past years in dealing with trans- 
atlantic charter applications. Capitol’s program will begin 
with a generalized opinion of the charter worthiness of a 
prospective customer and, as in the past, ineligible groups 
will be refused a quotation. Also a prospective applicant 
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will be provided with a proposed charter contract, and a 
copy of Part 295 itself including the questionnaire which is 
to be completed as soon as possible after an initial de- 
termination that the group is charter worthy. As soon as 
the completed questionnaire and supporting documents are 
received by Capitol’s counsel, it will be thoroughly examined 
for full compliance with applicable rules and regulations. 
It is also contemplated that the Board’s advisory opinion 
procedure will be utilized in exceptional cases. Should the 
above-outlined investigation not satisfy the requirements 
of a bona fide charter, the charter contract will be cancelled 
immediately. In connection with the above the present 
charter contract form will be amended as soon as possible 
and at least before the first flight under the proposed 
exemption, to provide a 
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provision which states in substance as follows: “This con- 
tract will be cancelled if it is found that the charter group 
does not meet the requirements of Part 295 of the Economic 
Regulations of the Civil Aeronautics Board.” Counsel will 
render an opinion to Capitol on the legality of each and 
every transatlantic charter contract. 


d. Availability of Aircraft: Capitol presently operates 
five Super Constellations and one Constellation aircraft 
which are more than sufficient to fulfill the obligations of 
Capitol’s present charter contracts as well as the additional 
ones which it is now negotiating. 


e. Availability of Capital: Capitol has the funds which 
are required to operate the aircraft and all other activities 
in connection with charter operation. This Company has a 
15 year successful record of financial stability. The financial 
records of Capitol which are on file with the Board prove 
that the Company has always been in a solvent position. 


f. Refunding Procedures: Capitol’s financial position 
is well established and during the past years has promptly, 
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at least within five days after notification of cancelled 
charters, refunded in full any monies paid to it. Capitol 
intends to handle refunding of cancelled charters on a simi- 
lar basis during the 1961 season. 


g. Tariff: Capitol has on file with the Tariff Section 
of the Board its charter Tariff No. 8, CAB No. 14, naming 
charter rates, ferry charges, rules and regulations appli- 
cable to charter transportation of passengers and baggage 
between points in Europe, Africa and Asia. This tariff, as it 
may from time to time be amended, will be followed for all 
transatlantic charters. 


h. On-Time and Substitute Service: In order to assure 
on-time departure all sales quotations have to be authorized 
by operations personnel to assure that all commitments may 
be met. For the summer season of 1961 the Company’s 
flight equipment is not only sufficient to perform the charters 
now contemplated, but also to provide sufficient spare air- 
craft to assure on-time performance. In addition Capitol 
has maintenance contracts with Aer Lingus at Shannon; 
KLM at Amsterdam; Air France at Paris, and Lockheed 
Air Service in New York. Also, Capitol maintains a major 
overhaul and maintenance facility at Wilmington, Delaware 
which is a convenient point for all its transatlantic opera- 
tions. 
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i. Overseas Contacts: Capitol has employees and repre- 
sentatives in Europe for the purpose of contacting pas- 
senger groups at their European destinations to assure 
normal contacts and plans for return portions of the 
roundtrip flights. These personnel are located at Paris, 
London and Frankfurt, and these representatives travel 
within Europe to other cities where actual departures are 
scheduled. 


4. In addition to an exemption order covering charters to 
commence at least sixty days from the filing of this appli- 
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cation, as stated in Part 295.2(b) of the Board’s Economic 
Regulations, Capitol specifically requests a waiver from the 
sixty-day requirement so as to permit operations of charters 
as soon as possible. In support of this request the applicant 
states that Part 295 in revised form was originally to have 
become effective on April 1, thereby covering all June 1961 
charter transportation. (Notice of proposed Rule Making, 
EDR-21, Docket 11907, November 14, 1960). Inasmuch as 
the regulation did not actually become effective until April 
28, 1961 strict adherence to its provisions would require 
filing individual applications for each charter to commence 
prior to June 27, 1961. 


5. Capitol also relies for the grant of this exemption on 
the facts, data and considerations recorded in ER-326 made 
effective April 28, 1961, and which statements are hereby 
specifically incorporated by reference and are summarized 
below: 


a. The substantial and sustained growth of the trans- 
atlantic passenger charter market and the significant con- 
tribution made to such development by the supplemental 
carriers. At the same time there was found to exist a con- 
tinued need for the services of these carriers occasioned by 
the fact that the summer charter season is also the peak 
season in the individual sales market over the North Atlan- 
tic, thereby rendering the various flag carriers unable to 
meet demands for charter services. 


b. The fact that standards of charter eligibility are now 
sufficiently precise and understandable to preclude inad- 
vertent violations of charter requirements, thus obviating 
the administrative necessity of a case-by-case determination. 
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ce. The very substantial economic and administrative 
burden on the supplemental carriers of the individual 
exemption process resulting from the expense, time and 
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paper work inherent in the preparation and prosecution 
of numerous individual exemption applications. 


6. The foregoing considerations are applicable to charters 
to be performed during the months of June, July, August 
and September, 1961. An exemption from Section 401 of 
the Act is respectfully requested so as to permit the per- 
formance of the transportation herein specified. Thus, 
adherence to the certification process would completely 
preclude performance of the operations in question inas- 
much as such procedure is too time consuming to be in- 
stituted and completed within the short time available prior 
to the 1961 summer charter season. 


7. The transatlantic charter market has historically rep- 
resented a substantial portion of Capitol’s total revenues. 
For example, during the 1960 summer season, Capitol 
operated some 65 charter flights in the Atlantic area, which 
was the highest number of such flights operated by any 
supplemental air carrier. Moreover, Capitol had an excel- 
lent performance record. Besides the transatlantic charter 
business, the other principal source of Capitol’s revenues is 
from military contract operations. In connection with the 
latter program it is the policy of the Department of Defense 
to encourage supplemental air carriers operating defense 
contracts to also participate in commercial services for the 
principal reason that a balanced commercial and military 
contract operation enables carriers such as Capitol to allo- 
cate a substantial number of aircraft to the military estab- 
lishment in the event of an emergency. Obviously, Capitol 
does not contribute to the civil airlift flight during any 
period of emergency if all of its equipment were assigned 
to essential military contract operations. Thus, the ap- 
proval of this application is not only required in the public 
interest, but also in the interest of national defense. 


WHEREFORE, Capitol Airways, Ine. respectfully re- 
quests that an exemption be granted for performance of 
transatlantic pro-rata, single entity, and 
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mixed charters during the months of June, July, August 
and September, and also such further and different relief 
as the premises may require. 


Respectfully submitted, 
JERROLD SCOUTT, JR. 
Lear anp Scourr 


Attorneys for 
Capitol Airways, Inc. 


May 11, 1961 
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191 
Served June 30, 1961 
Order No. E-17049 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 29th day of June, 1961 


Docket 12413 


In the matter of the application of 
Carrrot Amways, Inc. 


for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 


Docket 11908 
In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11982 
In the matter of the application of 
Carrrou Aimways, Inc. 


for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air 
transportation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations (ER-326), effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but terminat- 
ing not later than September 30 of any year, the perform- 
ance of pro rata, mixed, and/or single entity charter flights 
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for transatlantic passengers by United States air carriers 
other than carriers certificated to provide unlimited indi- 
vidually-ticketed passenger route service. The conditions 
under which such exemptions may be granted are specified 
in section 295.5. They limit applicants to carriers who are 
applicants in good standing in the Transatlantic Charter 
Investigation, Docket 11908, and who make certain showings 
relative to capability to perform the intended service in 
accordance with the Act and Part 295 and with proper pro- 
tection of charterers’ interests. 
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On May 11, 1961, Capitol Airways, Ine. (Capitol) filed 
with the Board an application seeking an exemption to 
operate pro rata, single entity, and mixed transatlantic 
passenger charter flights during the months of June, July, 
August, and September, 1961, pursuant to Part 295 of the 
Board’s Economic Regulations as amended effective April 
28, 1961. 


In support of its application, Capitol alleges, inter alia, 
that it has filed an application for a certificate of pub- 
lie convenience and necessity for transatlantic passenger 
charter service (Docket 11982) in connection with the 
Transatlantic Charter Investigation (Docket 11908) ;? that 
it plans a program of transatlantic charters during the 
1961 summer tourist season, for which forty contracts have 
already been signed; that the bona fides of charter groups 
will be assured through examination by counsel of charter 
questionnaires and supporting documents with provision 
for cancellation of charters discovered not to conform with 
Part 295; that Capitol has necessary aircraft to perform 
the service with on-time departures and to allow for 


1 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 


2 By this order the Board is consolidating Capitol’s application in Docket 
11982 into that investigation. 
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emergency substitutions; that adequate capital is available; 
that it will, as in past years, refund all monies to charterers 
within five days of notice of cancellation; that it has proper 
tariffs on file with the Board respecting pro rata charters; 
that it has personnel located at Paris, London, and Frank- 
furt who can advise charterers with respect to return legs 
of charters; and that the enforcement of section 401 of the 
Act would be an undue burden on Capitol by reason of the 
unusual circumstances and the limited extent of both its 
present and proposed operations. 


Answers objecting to the grant of this exemption have 
been received from Trans World Airlines, Inc. (TWA) on 
May 18, and from Pan American World Airways, Inc. 
(PAA) on May 22 and June 15, 1961. These objections 
allege generally, inter alia, that Capitol’s application does 
not meet the statutory tests of section 416(b) ; that grant of 
this exemption cannot properly be premised on findings in 
the rule-making proceedings which resulted in the recent 
revision of Part 295; that grant of a blanket exemption 
would remove the right of the certificated route carriers to 
know the identity of charter groups in order that they may 
bring to the Board’s attention evidence of violations prior 
to the flights; and that grant of the proposed exemption 
would result in injury to the services of the certificated 
route carriers. 


The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption, to be effective for a temporary period 
running through September 30, 1961.* The carrier meets the 
requirement of subsection 295.5(a) that it be an applicant 
in good standing 


3Since this is an initial filing under tho revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could 
not be made until issuance of revised Part 295 in late April, the Board will 
waive the 60-day filing requirement of that Part. 
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in the Transatlantic Charter Investigation, and its showings 
pursuant to subsection 295.5(c) appear indicative of a 
willingness and ability to conduct a program of transatlan- 
tic charters in accordance with the public interest and in 
conformance with the Act and Part 295. 


The Board, under almost identical circumstances, recently 
granted an application for a similar seasonal exemption 
filed pursuant to the new Part 295 by another supplemental 
air carrier, Saturn Airways, Inc. (Saturn). The Board 
concludes that the factors which warranted the exercise of 
its exemption powers in the Saturn case are equally appli- 
cable herein. Thus, the operations of Capitol, (a supple- 
mental carrier), like those of Saturn, are similarly limited 
in extent * and affected by unusual circumstances.° 


The Board further concludes that the additional findings 
and conclusions with respect to the propriety and desir- 
ability of issuing a seasonal exemption contained in the 
Saturn order’ are equally applicable herein. Accordingly, 
the Board hereby incorporates by this reference such find- 
ings and conclusions, and thereby adopts and specifically 
relies upon them herein. 


4 See Order E-16967, June 20, 1961. 


5 Capitol flew 159,629,000 passenger-miles in the year ended September 30, 
1960, compared to over five billion passenger-miles each for PAA and TWA. 
Even Northeast Airlines, Inc., the nation’s smallest trunkline carrier, flew over 
566,000,000 passenger-miles—more than three and one-half times as many as 
Capitol. (Monthly Report of Air Carrier Statistics, December 1960, and 
Supplemental thereto. Figures for the certificated route carriers are for the 
year ended December 31, 1960.) 


¢ The findings and conclusions contained in Order E-16967, June 20, 1961, 
with regard to the unusual nature and limited extent of the operations of the 
supplementals as a class vis-a-vis the operations of other certificated route-type 
carriers are incorporated and relied upon herein. 


7 E-16967, June 20, 1961. 
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The principal objections raised by PAA and TWA herein 
were raised by these carriers in opposition to Saturn’s ap- 
plication and were rejected by the Board.* Neither PAA nor 
TWA have raised any new matters of substance herein 
which would warrant a conclusion different from that 
reached by the Board in the Saturn case. However, with 
respect to PAA’s claim that reliance on matters other than 
those set forth in the application would deprive it of its 
right to answer, the Board is delaying the effective date of 
this order for a period of 15 days and will give interested 
carriers who might be affected by its action 10 days within 
which to submit a written statement in support of, or in 
opposition to, the Board’s action. 


Upon the basis of the foregoing, the Board finds that en- 
forcement of the certificate requirements of the Act would 
be an undue burden upon the applicant both by reason of the 
limited extent of and unusual circumstances affecting its 
operations, and is not in the public interest. The exemption 


granted hereby is for a period of a single peak season pend- 
ing final disposition of the carrier’s application for a certif- 
icate in the Transatlantic Charter Investigation.® 


194 

THEREFORE, IT IS ORDERED: 

1. That Capitol’s application in Docket 11982 be and it 
hereby is consolidated with the Transatlantic Charter In- 
vestigation, Docket 11908; 

2. That Capitol be and it hereby is exempted from the 
provisions of section 401 of the Act, insofar as they would 


otherwise prevent it from engaging in air transportation 
in the performance of transatlantic passenger charter 


8 Ibid. 


9If the pendency of this proceeding in any future year gives rise to addi- 
tional exemption applications, their issuance will require determination de novo. 
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flights, subject to the terms and conditions set forth in Part 
295 of the Board’s Economic Regulations; 


3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in 
writing in support of, or in opposition to, the Board’s action 
herein; 


4. That the exemption granted herein shall become ef- 
fective 15 days after the date of service of this order, unless 
prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph “3” 
above, shall by order provide otherwise; 


5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on September 
30, 1961; and 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 
By the Civil Aeronautics Board: 


/3/ Harotp R. Sanperson 
Harold R. Sanderson 
Secretary 
(SEAL) 


GURNEY, MEMBER, DISSENTING: 


I would not grant the exemption to Capitol Airways, Inc., 
to conduct transatlantic charter flights for the reasons set 
forth in my dissent to the Board’s Revision of Part 295 of 
the Economic Regulations, ER-326, adopted April 28, 1961. 


/s/ Cuan GURNEY 
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Original Received May 15, 1961 
Carrier Services Section 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 12426 


In the matter of the application of 
ImpertaL AIRLINES, Inc. 


for Exemption Authority Pursuant to Section 416(b) 
of the Federal Aviation Act of 1958 
Application For Exemption 


Comes now Imperiay Arrives, Inc. to make application 
for a blanket or seasonal authority pursuant to Section 
416(b) of the Federal Aviation Act of 1958, as amended and 


Part 295 as revised, to conduct transatlantic charters (pro- 
rata, mixed and/or single entity), and governed by Rules 
400 to 409 of Part 302 of the Board’s Procedural Regu- 
lations. 


Imperial Airlines, Inc. is the holder of a certificate of 
public convenience and necessity for supplemental air serv- 
ice, which was issued in Order No. #-13436, adopted Janu- 
ary 28, 1959. 


Pursuant to this authority, Imperial is now and for 
some time has been operating individual charters, Civil 
Air Movements (CAMS), and individually ticketed flights 
within the boundaries of the Continental United States and 
its territories, and by special authority of the Board, 
foreign charters. 


Imperial Airlines will present each prospective charterer 
with a copy of Part 295, and will obtain from them a signed 
statement 
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corresponding to, and covering in complete detail Part II, 
Section B of Statement of Supporting Information of Part 
9295, In this manner we will screen all applicants to estab- 
lish identity as a bona fide group eligible under Part 295. 
Each charterer will also be served notice if it represents 
itself as a bona fide group and the supporting data indicates 
otherwise, the contract will immediately be cancelled. 


Imperial Airlines has available for its transatlantic char- 
ters three (3) L-049 Constellation type aircraft, one of 
which will be used exclusively on these charters and one 
will be based in New York as standby equipment where 
emergency situations necessitate substitute service. 


We now have seven signed conditional contracts and 
several options with bona fide charter groups who have 
been investigated thoroughly. These are groups who find 
themselves hard pressed to obtain accommodations for 
transportation due to their late decisions and group agree- 
ment to make such trips. 


All charter deposits are placed in an escrow account and 
will be readily available to make prompt refunds, if, and 
when a flight is not operated. 


We have established fueling and maintenance facilities 
at all anticipated airports of entry and in addition will have 
a flight mechanic, properly licensed, aboard the aircraft. 
This should assure on-time departures and no undue delays 
at fueling points. 


Arrangements have been made overseas for securing in- 
formation regarding return trips and points of contact 
with Captain in charge, or other assigned persons, will be 
furnished the group leader so that all information will be 
readily available to the charterer. 
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Imperial Airlines has been operating since 1953 and, 
while it is a small airline with modest operating facilities, 
it has never been in any financial difficulties and feels quite 
positive of its capabilities of operating transatlantic 
charters. 


We have on record, filed tariffs with the Board outlining 
our rate per mile for use of the entire capacity of one or 
more aircraft in air transportation, and the rules and regu- 
lations as required in Part 295.13. 


WAIVER: We request the right to waive the sixty (60) 
days required in Part 295, Revived and Effective April 
28th, inasmuch as said Part 295 was not received by us a 
full sixty days prior to the date of first signed conditional 
charter contract. 


WHEREFORE, Imperial Airlines, Inc. requests the 
Board to honor this Exemption Application and grant the 


permission requested to operate seasonal transatlantic 
charters in full compliance with the Board regulations 
covering such charters. 


Respectfully submitted, 


IMPERIAL AIRLINES, INC. 

by: E. J. Averman, JR. 

Secretary and General Counsel 
May 12, 1961 


100 


239 
Served June 30, 1961 
Order No. E-17050 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of June, 1961 


Docket 12426 
In the matter of the application of 
ImpertaL Arm.ines, Inc. 
for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 
Docket 11908 


In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11965 
In the matter of the application of 
ImpermaL Am.ives, Inc. 


for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air 
transportation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economie Regulations (ER-326), effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but terminat- 
ing not later than September 30 of any year, the perform- 
ance of pro rata, mixed, and/or single entity charter flights 
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for transatlantic passengers by United States air carriers 
other than carriers certificated to provide unlimited indi- 
vidually-ticketed passenger route service.’ The conditions 
under which such exemptions may be granted are specified 
in section 295.5. They limit applicants to carriers who are 
applicants in good standing in the Transatlantic Charter 
Investigation, Docket 11908, and who make certain showings 
relative to capability to perform the intended service in 
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accordance with the Act and Part 295 and with proper 
protection of charterers’ interests. 


On May 15, 1961, Imperial Airlines, Inc. (Imperial) filed 
with the Board an application seeking an exemption, pur- 
suant to Part 295, to operate seasonal pro rata, single 
entity, and mixed transatlantic charters. 


In support of its application, Imperial alleges, inter alia, 
that it has seven signed contracts and several options for 
transatlantic charters; that the bona fides of charter groups 
will be established through screening of the charter ques- 
tionnaire; that provision exists for cancellation of contracts 
where a group is found not in conformance with Part 295; 
that Imperial has three L-049 Constellation aircraft, one 
of which will be exclusively used to perform these charters ; 
that Imperial has been operating since 1953, has never been 
in any financial difficulties, and feels quite positive of its 
capability to operate the proposed charter program; that 
all charterers’ deposits will be placed in an escrow account, 
readily available to make prompt refunds if a flight is not 
operated; that it has filed appropriate tariffs with the 
Board; that on-time departures should be assured and de- 
lays at fueling points minimized inasmuch as Imperial has 
arranged fueling and maintenance facilities at all antic- 
ipated airports of entry and will have a flight mechanic 


2 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 
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aboard each charter flight; that one of its L-049 aircraft will 
be based in New York as standby equipment should 
emergency substitute service become necessary; and that 
the offices of the Air Charter Exchange in London and 
Munich will serve as contact points for passengers with 
respect to return legs of charters.? By amendment filed May 
31, 1961, Imperial submits names and addresses of the air- 
lines or air service companies with which it has fueling and 
maintenance arrangements, as well as the addresses of the 
European offices of the Air Charter Exchange. 


On May 22, 1961, answers objecting to the grant of this 
exemption were filed by Pan American World Airways, Inc. 
(PAA) and Trans World Airlines, Inc. (TWA). These 
answers generally allege, inter alia, (TWA’s allegations are 
made by reference to its answers in Dockets 12393, 12405, 
12406, 12413, and 12423) that Imperial’s application does 
not meet the statutory tests of section 416(b) ; that grant of 
a blanket exemption removes the right of the certificated 
route carriers to know the identity of charter groups in 
order that they may bring to the Board’s attention evidence 
of violations prior to the flights; and that grant of this ex- 
emption would result in injury to their services. 
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The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption for a temporary period running through 
September 30, 1961.5 The carrier meets the requirement of 


2 Although not specifically referred to by Imperial in Docket 12426, it has on 
file an application for a certificate of public convenience and necessity for 
transatlantic passenger charters (Docket 11965). The Board by this order, 
and upon its own initiation, is consolidating Imperial’s application into the 
Transatlantic Charter Investigation, Docket 11908. 


3Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could 
not be made until issuance of revised Part 295 in late April, the Board will 
waive the 60-day filing requirement of that Part. 
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subsection 295.5(a) that it be an applicant in good standing 
in the Transatlantic Charter Investigation, and its showings 
pursuant to subsection 295.5(¢) appear indicative of a will- 
ingness and ability to conduct a program of transatlantic 
charters in accordance with the public interest and in con- 
formance with the Act and Part 295. 


The Board, under almost identical circumstances, recently 
granted an application filed pursuant to the new Part 295 by 
another supplemental air carrier, Saturn Airways, Inc. 
(Saturn) for a similar seasonal exemption.* The Board 
concludes that the factors which warranted the exercise of 
its exemption powers in the Saturn case are equally appli- 
cable herein. Thus, the operations of Imperial, a supple- 
mental air carrier, like those of Saturn, are similarly limited 
in extent * and affected by unusual circumstances.° 


The Board further concludes that the additional findings 
and conclusions with respect to the propriety and desir- 


ability of issuing a seasonal exemption contained in the 
Saturn order (E-16967, supra) are equally applicable 
herein. Accordingly, the Board hereby adopts and in- 
corporates by this reference such findings and conclusions 
and thereby specifically relies upon them herein. 


The principal objections raised by PAA and TWA herein 
were raised by these carriers in opposition to Saturn’s 


4 See Order E-16967, June 20, 1961. 


5 Imperial flew only 12,667,000 passenger miles (and no cargo miles) in the 
year ended September 30, 1960, compared to over five billion passenger miles 
each for PAA and TWA. Even Northeast Airlines, Inc., the nation’s smallest 
trunkline carrier, flew 566,370,000 passenger miles—nearly forty-five times as 
many as Imperial (Monthly Report of Air Carrier Traffic Statistics, December 
1960, and Supplement thereto. Figures for the certificated route carriers are 
for the year ended December 31, 1960.) 


6 The findings and conclusions contained in Order E-16967, June 20, 1961, 
with regard to the unusual nature and limited extent of the operations of the 
supplementals as a class vis-a-vis the operations of other certificated route-type 
carriers are incorporated and relicd upon herein, 
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application and were rejected by the Board. Neither PAA 
nor TWA have raised any new matters of substance herein 
which would warrant a conclusion different from that 
reached by the Board in the Saturn case. However, with 
respect to PAA’s claim that reliance on matters other than 
those set forth in the application would deprive it of its 
right to answer, the Board is delaying the effective date of 
this order 
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for a period of 15 days and will give interested carriers 
who might be affected by its action 10 days within which 
to submit a written statement in support of, or in opposition 
to, the Board’s action. 


Upon the basis of the foregoing, the Board finds that 
enforcement of the certificate requirements of the Act 
would be an undue burden upon the applicant both by reason 
of the limited extent of and unsual circumstances affecting 
its operations, and is not in the public interest. The ex- 
emption granted hereby is for a period of a single peak 
season pending final disposition of the carrier’s application 
for a certificate in the Transatlantic Charter Investigation. 


THEREFORE, IT ORDERED: 


1. That Imperial’s application in Docket 11965 be and it 
hereby is consolidated with the Transatlantic Charter In- 
vestigation, Docket 11908; 


2. That Imperial be and it hereby is exempted from the 
provisions of section 401 of the Act, insofar as they would 
otherwise prevent it from engaging in air transportation 
in the performance of transatlantic passenger charter 
flights, subject to the terms and conditions set forth in Part 
295 of the Board’s Economic Regulations; 


TIf the pendency of this proceeding in any future year gives rise to addi- 
tional exemption applications, their issuance will require determination de novo. 
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3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in writ- 
ing in support of, or in opposition to, the Board’s action 
herein; 


4, That the exemption granted herein shall become ef- 
fective 15 days after the date of service of this order, unless 
prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph 
“3” above, shall by order provide otherwise; 


5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on September 
30, 1961; and 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 
By the Civil Aeronautics Board: 


/s/ Harotp R. Sanperson 
Harold R. Sanderson 
Secretary 
(SEAL) 


Gurney, Member, filed the attached dissent. 
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GURNEY, MEMBER, DISSENTING: 


I would not grant the exemption to Imperial Airlines, 
Inc., to conduct transatlantic charter flights for the reasons 
set forth in my dissent to the Board’s Revision of Part 295 
of the Economic Regulations, ER-326, adopted April 28, 
1961. 

/s/ Cuan GURNEY 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 


In the Matter of the Application of 
Amutne Transport Carriers, Inc. 
d/b/a 


Caurrornia Hawartan AIRLINES 


for exemption pursuant to Section 416(b) 
of the Federal Aviation Act of 1958 


Application For Exemption 

Airline Transport Carriers, Inc., d/b/a California Ha- 
waiian Airlines (hereinafter referred to as “Appellant”), 
hereby applies for a seasonal blanket exemption order 
pursuant to the provisions of Section 416(b) of the Federal 
Aviation Act of 1958, as amended, to enable it to perform 
Transatlantic Charter flights as provided in Part 295 of the 
Board’s Economic Regulations as amended April 28, 1961, 
and in support of this application respectfully alleges as 
follows: 


1. Applicant is a supplemental air carrier operating pur- 
suant to the authority conferred by Order E-13436 and other 
related orders in Docket No. 5132 et al. On December 20, 
1960, an application designated as Docket No. 11999 was 
filed in which the Applicant sought a Certificate of Public 
Convenience and Necessity to engage in transatlantic pas- 
senger charters, in connection with the Transatlantic Char- 
ter Investigation, Docket 11908, instituted by Board Order 
E-16023 of November 14, 1960. 


2. Pending completion of the aforesaid Charter Investi- 
gation and action on Applicant’s application therein, Appli- 
cant requests seasonal blanket exemption authority in order 
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to perform transatlantic passenger charters, pro-rata, 
mixed and single entity, as provided in Part 295 of the 
Board’s Economic Regulations. In support of this applica- 
tion, Applicant alleges that by reason of the unusual cir- 
cumstances hereinafter set forth, and the limited extent of 
both its present and proposed operations, the enforcement 
of Section 401 constitute an undue burden on the Applicant 
and is not in the public interest. 
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3. The transatlantic passenger charter service planned by 
the Applicant for the 1961 season is described below: 


a. Type of Charter: Applicant requests that authority be 
granted to fly pro-rata, single entity and mixed charters. 
Applicant presently has 15 signed contracts and in addition 
is negotiating 30 additional contracts to perform roundtrip 
transatlantic charters during the 1961 summer tourist 
season. 


b. Scope of charter service: The charter service offered 
by the Applicant will be performed with Super Constella- 
tion aircraft, including passenger cabin service comparable 
to [ATA tourist standards. 


ce. Screening Program: The program to be employed for 
sereening charter applications for the fullest compliance 
with Part 295 will be based upon a literal and strict ad- 
herence to the specific provisions of the regulations and will 
be administered by the Applicant’s Director of Sales, J. A. 
Forsyth, 666 Fifth Avenue, New York 19, New York. Mr. 
Forsyth’s aviation experience and knowledge was gained 
while being employed as the Central Regional Sales Mana- 
ger, Division of Contract Air Cargo, for American Airlines, 
from 1946 to 1947; as Superintendent of Passengers, Mail 
and Express, for Alaska Airlines, from 1947 to 1949; as 
Director of Sales for Aircoach Transport Association and 
Independent Airlines Association from 1952 to 1960, where 
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he was responsible for (a) supervision of all sales activities 
pursuant to the Associations’ limited Civil Aeronautics 
Board sales procurement authority, (b) administering the 
Air Charter Exchange’s “Definitive Memorandum” on file 
with the Board, (ce) screening of charters procured. The 
Civil Aeronautics Board stated in its decision, Docket No. 
6580, that “No non-bonafide” charters were handled during 
its three-year operation. In reviewing the charter applica- 
tions the Director of Sales will be guided by Part 295 and 
the experience he has gained during the past years. The 
screening process will begin with a general evaluation of 
the charterworthiness. If the prospective charterer appears 
to be bona fide it will be provided with a copy of Part 295 
and the Charter Contract. At the same time the prospective 
charterer will be given copies of the Questionnaire and will 
be informed of the importance of expeditious completion of 
same. As soon as the completed Questionnaire and support- 
ing documents are received by the Director of Sales a tho- 
rough investigation of the contents will be conducted to 
insure 
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compliance with all provisions of Part 295. Should it be 
determined by the Director of Sales, however, that the 
charterer does not meet all requirements the contract will 
be cancelled immediately. It is also contemplated that the 
Board’s advisory opinion procedure will be utilized. 


d. Availability of Aircraft: The applicant presently 
operates two Super Constellation aircraft which are suffi- 
cient to fulfill the obligations of the Applicant’s present 
charter contracts as well as the additional ones which may 
be negotiated. 


e. Availability of Capital: Applicant has the funds which 
are required to operate its aircraft and to conduct all other 
activities in connection with charter operations. The Appli- 
cant has a long record of successful operation as indicated 
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by the reports which it has filed as required by the Board’s 
regulations. 


f. Refunding Procedures: The Applicant’s procedure is 
to refund promptly all monies paid upon notification of can- 
cellation of a charter contract. All deposits for trans- 
atlantic charters will be held in a special company account 
in a New York City bank. 


g. Tariff: The Applicant has on file with the Tariff Sec- 
tion of the Board its Passenger Charter Tariff TA No. 3, 
CAB No. 60, naming charter rates, ferry charges, rules and 
regulations applicable to charter transportation of pas- 
sengers and baggage between points in Europe and points 
in the United States. This tariff, as it may from time to 
time be amended, will be followed for all transatlantic 
charters. 


h. On-Time and Substitute Service: In order to assure on- 
time departure a comprehensive scheduling system has been 
established which is maintained by both the Director of 
Sales and Chief of Operations. Should the necessity arise 
to furnish substitute service the applicant will make ar- 
rangements with other carriers operating comparable flight 
equipment. In addition, the Applicant has ground handling 
and maintenance arrangements with a number of foreign 
carriers such as Deutsche Lufthansa, Frankfurt; Air Lin- 
gus, Shannon; British European Airways, London; Air 
France, Paris; El Al, Tel Aviv; Swissair, Zurich, and 
Olympic Airways. These contracts will help to assure 
reliable performance by Applicant. 


i. Overseas Contacts: The Applicant has its own office in 
Frankfurt, Germany. At that point the Applicant maintains 
its own communications facilities and four employees. A 
representative of the Applicant will meet and act as 
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contact point for the passenger groups to assure coordina- 
tion of all matters. 


4, In addition to an exemption order covering charters to 
commence at least sixty-days from the filing of this applica- 
tion, as stated in Part 295.2(b) of the Board’s Economic 
Regulations, the Applicant specifically requests a waiver 
from the sixty-day requirement so as to permit operation 
of charters as soon as possible. In support of this request 
the applicant states that Part 295 in revised form was 
originally to have become effective on April 1, 1961, thereby 
covering all of June 1961 charter transportation. (Notice 
of proposed Rule Making, EDR-21, Docket 11907, November 
14, 1960). Inasmuch as the regulation did not actually be- 
come effective until April 28, 1961 strict adherence to its 
provisions would require filing individual applications for 
each charter to commence prior to June 27, 1961. 


5. The Applicant relies for the grant of this exemption on 
the facts, data and considerations recorded in ER-326 made 
effective April 28, 1961, and which statements are hereby 
specifically incorporated by reference and are summarized 
below: 


a. The substantial and sustained growth of the trans- 
atlantic passenger charter market and the significant con- 
tribution made to such development by the supplemental 
carriers. At the same time there was found to exist a con- 
tinued need for the services of these carriers occasioned by 
the fact that the summer charter season is also the peak 
season in the individual sales market over the North 
Atlantic, thereby rendering the various flag carriers unable 
to meet demands for charter services. 


b. The fact that standards of charter eligibility are now 
sufficiently precise and understandable to preclude inad- 
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vertent violations of charter requirements, thus obviating 
the administrative necessity of a case-by-case determina- 
tion. 


ce. The very substantial economic and administrative 
burden on the supplemental carriers of the individual 
exemption process resulting from the expense, time and 
paper work inherent in the preparation and prosecution of 
numerous individual exemption applications. 

6. In addition to the considerations recited in the preced- 
ing paragraph, the enforcement of the statute would be an 
“yndue burden” to the applicant 
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by reason of the seasonality of the proposed operations. 
The unusual circumstances of the transatlantic travel 
market preclude, as a practical matter, the conduct of a 
certificate proceeding in order to issue economic operating 
authority. The only feasible method whereby such operat- 
ing authority may be conferred is by the exemption process. 


The indicated demand for passenger charter capacity for 
the 1961 season (as evidenced not only by this application, 
but by others filed for similar authority) is ample evidence 
of the public need for the service which has been proposed. 
Any interference with the operations contemplated by this 
applicant would be adverse to the public interest. 


7. The foregoing considerations are applicable to charters 
to be performed during the months of June, July, August 
and September, 1961. An exemption from Section 401 of 
the Act is respectfully requested so as to permit the per- 
formance of the transportation herein specified. Thus, 
adherence to the certification process would completely 
preclude performance of the operations in question inas- 
much as such procedure is too time consuming to be in- 
stituted and completed within the short time available prior 
to the 1961 summer charter season. 
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WHEREFORE, Applicant respectfully requests that an 
exemption be granted for performance of transatlantic 
pro-rata, single entity, and mixed charters during the 
months of June, July, August and September, and also such 
further and different relief as the premises may require. 


Respectfully submitted, 


JERROLD SCOUTT, JR. 

Lear anp Scourr 

Attorneys for 

Airline Transport Carriers, Inc. 
d/b/a California Hawaiian Airlines 


May 19, 1961 
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Served June 30, 1961 
Order No. E-17051 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of June, 1961 


Docket 12456 
In the matter of the application of 
Armuine Transport Carriers, Inc. d/b/a 
CatrrorNiA-Hawanan AIRLINES 


for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 


Docket 11908 
In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11999 
In the matter of the application of 
AIRLINE Transport Carriers, Inc. d/b/a 
Cauirornu-Hawaan AIRLINES 


for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air 
transportation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations, (ER-326) effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but terminat- 
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ing not later than September 30 of any year, the perform- 
ance of pro rata, mixed, and/or single entity charter flights 
for transatlantic passengers by United States air carriers 
other than carriers certificated to provide unlimited indi- 
vidually-ticketed passenger route service. The conditions 
under which such exemptions may be granted are specified 
in section 295.5. They limit applicants to carriers who are 
applicants in good standing in the Transatlantic Charter 
Investigation, Docket 11908, and who 
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make certain showings relative to capability to perform the 
intended service in accordance with the Act and Part 295 
and with proper protection of charterers’ interests. 


On May 19, 1961, Airline Transport Carriers, Inc. d/b/a 
California-Hawaiian Airlines (CHA) filed with the Board 
an application seeking an exemption, pursuant to Part 295, 
to operate pro rata, single entity, and mixed transatlantic 
passenger charter flights during the months of June, July, 


August, and September, 1961. 


In support of its application, CHA alleges, inter alia, 
that it has filed an application for a certificate of public 
convenience and necessity for transatlantic passenger 
charter service (Docket 11999) in connection with the Trans- 
atlantic Charter Investigation (Docket 11908) ;? that it 
plans a program of transatlantic charters for the 1961 
season for which fifteen contracts have already been signed 
and thirty more are being negotiated; that the bona fides 
of charter groups will be assured through preliminary 
screening prior to signing of the contract followed by re- 
view of the charter questionnaire by the carrier’s Director 


2 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 


2By this order the Board is consolidating CHA’s application in Docket 
11999 into that investigation. 
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of Sales, a person with considerable pertinent experience; 
that the advisory opinion procedure may also be utilized; 
that provision exists for cancellation of contracts where a 
group is found not in conformance with Part 295; that CHA 
has two Super Constellation aircraft to perform this serv- 
ice; that CHA has the funds necessary to operate the pro- 
posed program and has a long record of successful opera- 
tions; that charterers’ deposits will be held in a special 
company account and prompt refunds made in the event of 
cancellations; that it has proper tariffs on file with the 
Board respecting pro rata charters ; that on-time departures 
will be assured through a comprehensive scheduling system 
and through ground handling and maintenance arrange- 
ments with foreign carriers at numerous European points; 
that emergency substitute service can be arranged with 
other carriers having comparable equipment; that CHA has 
an office at Frankfurt, Germany which will despatch a repre- 
sentative to meet and serve as contact point for all groups; 
that CHA relies for grant of this exemption on the record in 
ER-326 and, in addition, on the consideration that the en- 
forcement of section 401 would be an undue burden on CHA 
by reason of the unusual circumstances of the seasonality 
of the transatlantic charter market which precludes the con- 
duct of certification proceedings as a practical matter, and 
by reason of the public interest evidenced by the demand 
for charter capacity for the 1961 season. 


Answers objecting to the grant of this exemption have 
been received from Trans World Airlines, Inc. (TWA) on 
May 24, and from Pan American World Airways, Inc. 
(PAA) on May 29, 1961. These objections allege generally, 
inter alia (TWA by reference to its answers in Dockets 
12393, 12405, 12406, 12413, and 12423), that CHA’s applica- 
tion does not meet the requirements of section 416(b) ; that 
grant of a blanket exemption will result in operation of 
charters not meeting the standards of Part 295; and that 
injury to the certificated route carriers and diversion from 
their services will result. 
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By amendment to its application, filed May 29, 1961, CHA 
submitted names and addresses of its overseas contact 
points and alleged, inter alia, that adherence to the certifi- 
eation process would preclude performance of its charter 
program for the 1961 summer charter season. On June 6, 
1961, PAA filed a supplement to its answer alleging, inter 
alia, that CHA would not be precluded from performing its 
charters this season since individual exemptions could be 
obtained. 


The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption for a temporary period running through 
September 30, 1961.* The carrier meets the requirement of 
subsection 295.5(a) that it be an applicant in good standing 
in the Transatlantic Charter Investigation, and its showings 
pursuant to subsection 295.5(c) appear indicative of a 
willingness and ability to conduct a program of transatlantic 
charters in accordance with the public interest and in con- 
formance with the Act and Part 295. 


The Board has fully weighed the factors bearing upon the 
legality and desirability of granting an exemption in this 
instance and concludes that the same factors exist herein 
which warranted the Board’s exercise of its exemption 
powers in granting a similar application filed pursuant to 
the new Part 295 by another supplemental air carrier, 
Saturn Airways, Inc. (Saturn)* Thus, CHA’s operations as 
a supplemental carrier, like those of Saturn, are similarly 


3 Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could not 
be made until issuance of rveised Part 295 in late April, the Board will waive 
the sixty-day filing requirement of that Part, 


4 Order E-16967, June 20, 1961. 
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limited in extent—both in the absolute * and in comparison 
to those of certificated route-type carriers—and affected by 
unusual circumstances.° 
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The Board further concludes that the additional findings 
and conclusions with respect to the propriety and de- 
sirability of issuing a seasonal exemption contained in the 
Saturn order’ are equally applicable herein. Accordingly, 
the Board hereby incorporatees by this reference such 
findings and conclusions, and thereby adopts and specifi- 
eally relies upon them herein. 


The principal objections raised by PAA and TWA herein 
were raised by these carriers in opposition to Saturn’s 
application and were rejected by the Board.* Neither PAA 
nor TWA has raised any new matters of substance herein 
which would warrant a conclusion different from that 
reached by the Board in the Saturn case. However, with 


respect to PAA’s claim that reliance on matters other than 


5 For the twelve months ended September 30, 1960, CHA flew a total of 
29,063,000 passenger miles in all services—military and civilian. Of this total, 
only 15,278,000 passenger miles were accounted for by its civilian operations. 
By contrast, PAA and TWA each flew over five billion passenger miles, while 
even Northeast Airlines, Inc., the smallest trunkline, flew 566,370,000 passenger 
miles—more than 18 times as many as CHA. During the twelve months ended 
June 30, 1960, CHA had total operating revenues of $1,078,000, of which only 
$171,000 accrued from civilian business. Of the revenues from civilian service, 
contract and plane-load charter business accounted for only $56,000. (All 
figures are from Monthly Reports of Air Carrier Traffic Statistics, and 
Quarterly Reports of Air Carrier Financial Statistics, Figures fo rthe cer- 
tifieated route carriers are for the twelve months ended December 31, 1960.) 

6 The findings and conclusions of the Board contained in Order E-16967, June 
20, 1961, with respect to the extent of the operations of the supplementals as 
a class vis-a-vis those of other certificated route-type carriers and to the 
unusual nature of supplemental air carrier operations in gencral are in- 
corporated and relied upon herein. 


7 E-16967, June 20, 1961. 
8 Ibid. 
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those set forth in the application would deprive it of its 
right to answer, the Board is delaying the effective date of 
this order for a period of 15 days and will give interested 
carriers who might be affected by its action 10 days within 
which to submit a written statement in support of, or in 
opposition to, the Board’s action. 


Upon the basis of the foregoing, the Board finds that 
enforcement of the certificate requirements of the Act would 
be an undue burden upon the applicant both by reason of the 
limited extent of and unusual circumstances affecting its 
operations, and is not in the public interest. The exemption 
granted hereby is for a period of a single peak season pend- 
ing final disposition of the carrier’s application for a certif- 
icate in the Transatlantic Charter Investigation. 


THEREFORE, IT IS ORDERED: 


1. That CHA’s application in Docket 11999 be and it 
hereby is consolidated with the Transatlantic Charter In- 
vestigation, Docket 11908; 


2. That CHA be and it hereby is exempted from the pro- 
visions of section 401 of the Act, insofar as they would 
otherwise prevent it from engaging in air transportation 
in the performance of transatlantic passenger charter 
flights, subject to the terms and conditions set forth in 
Part 295 of the Board’s Economic Regulations ; 


3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in writ- 
ing in support of, or in opposition to, the Board’s action 
herein; 
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4. That the exemption granted herein shall become effec- 
tive 15 days after the date of service of this order, unless 


9If the pendency of this proceeding in any future year gives rise to addi- 
tional exemption applications, their issuance will require determination de novo. 
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prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph “3” 
above, shall by order provide otherwise ; 


5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on September 
30, 1961; 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ Harotp R. SanpERSON 
Harold R. Sanderson 
Secretary 
(SEAL) 
GURNEY, MEMBER, DISSENTING: 
I would not grant the exemption to Airline Transport 
Carriers, Inc. d/b/a California-Hawaiian Airlines, to con- 
duct transatlantic charter flights for the reasons set forth 


in my dissent to the Board’s Revision of Part 295 of the 
Economic Regulations, ER-326, adopted April 28, 1961. 


/s/ Cuan GURNEY 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 12423 


In the Matter of the Application of 
Seasoarp Worip Ar ines, Inc. 


for exemption authority pursuant to Section 416(b) of the 
Federal Aviation Act of 1958 to conduct transatlantic 
charter trips. 


Application For Exemption Authority To Conduct 
Transatlantic Charter Trips 


Seaboard World Airlines, Inc. (Seaboard) hereby ap- 
plies, pursuant to Section 416(b) of the Federal Aviation 
Act of 1958 and Part 295 of the Economic Regulations, for 
an exemption from Section 401 of the Act to conduct trans- 
atlantic charter trips, as more fully described below, during 
the period beginning June 1, 1961, and terminating Septem- 
ber 30, 1961. 


In support thereof, Seaboard respectfully states as 
follows: 


1. Seaboard is a corporation duly organized and existing 
under the laws of the State of Delaware and is in good 
standing in that State. Its principal office and operations 
base is located at New York International Airport, Jamaica 
30, Long Island, New York. 


2. Seaboard is the holder of certificate of public con- 
venience and necessity authorizing it to engage in the 
foreign air transportation of property and mail between 
points in the United States and Europe over a route system 
known as Route 119. 
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3. Seaboard has filed an application for certificate au- 
thority to conduct transatlantic charter trips (Docket 
11971) and has moved, by appropriate motion dated De- 
cember 12, 1960, to consolidate 
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this application with the Transatlantic Charter Investiga- 
tion (Docket 11908). 


4, Seaboard requests exemption authority to operate pro- 
rata, mixed and single entity charters pursuant to Part 295 
of the Economic Regulations. Seaboard proposes to engage 
in charter air transportation of passengers and their bag- 
gage between any point or points within the United States 
and its possessions, and any point or points outside the 
United States or its possessions, which involve the trans- 
portation of passengers and their baggage by aircraft 
across the Atlantic Ocean. 


5. Seaboard has in operation nine 1049 Super Constella- 
tion aircraft with seating capacity of up to 103 passengers 
which are capable of providing the services for which au- 
thority is herein requested. Arrivals and departures will 
be scheduled at times mutually agreed upon by Seaboard 
and the chartering organization, and such schedules will be 
compatible with Seaboard’s other operations. The size of 
Seaboard’s fleet ensures the availability of substitute air- 
craft in the event of unforseen mechanical or other disabling 
incidents. Seaboard possesses the capital to operate its 
aircraft as shown in the attached 1960 Annual Report to 
stockholders. 


6. To date six contracts for the performance of round 
trip transatlantic passenger charter flights have been exe- 
euted; options for forty additional trips have been con- 
cluded, and plans call for the operation of a total of up to 
seventy round trip flights during the coming season. 
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7. Seaboard’s program to assure that all charters per- 
formed pursuant to the authority requested herein will 
comply fully with the requirements of Part 295 of the 
Economic Regulations is as follows. Before any trans- 
atlantic charter contract is executed, the 
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chartering organization is required to submit information 
to establish its eligibility. At the time the contract is exe- 
cuted, and the aircraft is reserved, the charterer’s repre- 
sentative is provided with a copy of Part 295 of the Eco- 
nomic Regulations, unless one already is available to him. 
The chartering organization is required to submit the perti- 
nent information required in the “Statement of Supporting 
Information” in sufficient time prior to the date of the pro- 
posed flight to permit review of such information by Sea- 
board. This information is reviewed by an officer of 
Seaboard, and, if insufficient, the chartering organization is 
required to submit such additional information as may be 
necessary. An official of Seaboard then makes the de- 
termination whether the proposed charter complies with the 
requirements of Part 295 of the Economic Regulations. If 
there are any questions as to whether any charter complies 
with the requirements of Part 295, the charter contract, 
together with supporting information, is forwarded to coun- 
sel for Seaboard for their opinion. If, in the opinion of 
counsel, (who will utilize when appropriate the Board’s 
advisory opinion procedure), the charter does not meet the 
requirements of Part 295, the charter contract is cancelled 
by Seaboard, and all monies theretofore paid to Seaboard 
are returned to the chartering organization. 


8. All required pro-rata charter tariffs have been filed 
with the Board. 


9. Seaboard has had extensive experience in conducting 
transatlantic passenger operations through its military and 
charter services and through its operations for Irish Air- 
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lines, BOAC and SABENA. For the years 1955 through 
1960, Seaboard flew 1,512,157,148 passenger miles without, 
a single fatality or major injury. At present Seaboard is 
operating numerous transatlantic passenger 
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charters for MATS. Available to service its charter flights 
are twenty-one Seaboard offices in principal cities in the 
British Islands and Western Europe, as well as offices in 
eight principal terminal points in the United States. In 
addition, through interline arrangements within IATA, 
Seaboard is represented in such cities as Tel Aviv by El Al 
Israel Airlines, and in Athens by Olympic Airlines. 


10. As in the past, moneys deposited with Seaboard will 
be promptly refunded when flights are not operated. Such 
funds upon receipt by Seaboard are credited to an unearned 
transportation account and are not credited to earned 
revenues until after operation of the particular flight. 


11. As in the past, Seaboard is able to and continues to 
take all appropriate steps to ensure that all applicable 
charter requirement will be fully complied with. 


12. Enforcement of Section 401 with respect to the opera- 
tions proposed herein would be an undue burden on Sea- 
board because of the limited extent of, and unusual circum- 
stances affecting, its operations, and would not be in the 
publie interest. There is involved here a highly seasonal 
air transportation market which constitutes unusual cir- 
cumstances affecting Seaboard’s operations. Moreover, the 
operations of Seaboard are of limited extent both in terms 
of the total transportation provided and in the particular 
transportation for which exemption is sought. And, finally, 
it is apparent that the certification process could not be 
completed in time for Seaboard to provide the transporta- 
tion for which exemption is requested. 
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Wherefore, SEABOARD WORLD AIRLINES, INC. 
respectfully requests that its application for exemption as 
described above be 

336 
granted, and that the Board grant such other and different 
relief as the premises may require. 
/s/ Joeu H. FisHer 
Joel H. Fisher 
/s/ Lovis M. Kaptan 
Louis M. Kaplan 


Attorneys for SEABOARD 
WORLD AIRLINES, INC. 


May 12, 1961 


Served July 10, 1961 
Order No. B-17134 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aecronauties Board 


at its office in Washington, D. C. 
on the 10th day of July, 1961 


Docket 12423 
In the matter of the application of 
SeasoarD Worxtp Ar.ives, Inc. 


for an exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended. 
Docket 11908 
In the matter of the 
TRANSATLANTIC CHARTER INVESTIGATION 


Docket 11971 
In the matter of the application of 
Seaspoarp Wortp Arrives, Inc. 


for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air 
transportation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations (ER-326), effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but terminat- 
ing not later than September 30 of any year, the perform- 
ance of pro rata, mixed, and/or single entity charter flights 
for transatlantic passengers by United States air carriers 
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other than carriers certificated to provide unlimited indi- 
vidually-ticketed passenger route service.* The conditions 
under which such exemptions 
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may be granted are specified in section 295.5. They limit 
applicants to carriers who are applicants in good standing 
in the Transatlantic Charter Investigation, Docket 11908, 
and who make certain showings relative to capability to per- 
form the intended service in accordance with the Act and 
Part 295 and with proper protection of charterers’ interests. 


On May 15, 1961, Seaboard World Airlines, Ine. (Sea- 
board) filed with the Board an application, pursuant to 
Part 295, seeking an exemption to operate pro rata, single 
entity, and mixed passenger charters during the period 
June 1-September 30, 1961, between any point or points in 
the United States and its possessions and any point or 
points outside thereof which involve transportation across 
the Atlantic Ocean. 


In support of its application, Seaboard alleges, inter alia, 
that it has filed an application for a certificate of public 
convenience and necessity for transatlantic passenger 
charter service (Docket 11971) which it has moved to con- 
solidate with the Transatlantic Charter Investigation. 
(Docket 11908) ;? that it plans a program of up to 70 
transatlantic charters during the 1961 season for which six 
contracts and 40 options have been concluded ; that the bona 
fides of charter groups will be assured through examination 
by the carrier of charter questionnaires, with reference of 
any questions to counsel and provisions for cancellation of 
charters discovered not to conform with Part 295; that 


1 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 


2 By this order the Board is consolidating Seaboard ’s application into that 
investigation. 
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Seaboard has necessary aircraft to perform these services 
and assure emergency substitute equipment; that charters 
will be scheduled at times compatible with Seaboard’s other 
operations; that adequate capital is available; that refunds 
in the event flights are not performed will be made promptly, 
as in the past; that deposits by charterers are credited to 
an unearned transportation account until the flight is per- 
formed; that proper tariffs for pro rata charters are on 
file with the Board; and that it has offices in 21 European 
cities and interline representation at others so that contact 
points exist for advising charterers with respect to return 
legs. 

Answers objecting to the grant of this exemption have 
been filed by Trans World Airlines, Ine. (TWA) on May 18, 
and by Pan American World Airways, Inc. (PAA) on May 
22, 1961. These objections generally allege, inter alia, that 
Seaboard’s application does not meet the statutory tests of 
section 416(b); that grant of this exemption cannot be 
properly premised on findings in the rule-making proceed- 
ing which resulted in the recent revision of Part 295; that 
grant of a blanket exemption removes the right of the 
certificated carriers to know the identity of charter groups 
in order that they may bring to the Board’s attention evi- 
dence of violations prior to the flights; and that grant of the 
proposed exemption would result in injury to the services 
of the certificated route carriers. 


371 


The Board has carefully considered this application (and 
the objections thereto) and has decided to grant the re- 
quested exemption for a temporary period running through 
September 30, 1961.° The carrier meets the requirement of 


3 Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could 
not be made until issuance of revised Part 295 in late April, the Board 
will waive the 60-day filing requirement of that Part. 
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subsection 295.5(a) that it be an applicant in good standing 
in the Transatlantic Charter Investigation, and its showings 
pursuant to subsection 295.5(c) appear indicative of a will- 
ingness and ability to conduct a program of transatlantic 
charters in accordance with the public interest and in con- 
formance with the Act and Part 295. 


Seaboard is the holder of a certificate of public con- 
venience and necessity authorizing it to engage in the air 
transportation of property only between the United States 
and Europe. In an order issued concurrently herewith 
(Order F-17133), the Board granted an exemption to The 
Flying Tiger Line, Inc., authorizing it to engage in air 
transportation in the performance of transatlantic pas- 
senger charter flights for a period ending September 30, 
1961. The findings contained in that order, which we in- 
corporate herein by reference, are equally applicable to 
Seaboard and justify grant of an identical exemption to it. 
On the basis of the matters referred to the Board finds that 
enforcement of the certification requirements of the Act 


would be an undue burden upon the applicant both by reason 
of the limited extent of and unusual circumstances affecting 
its operations, and is not in the public interest. 


With respect to PAA’s claim that reliance on matters 
other than those set forth in the application would deprive 
it of its right to answer, the Board is delaying the effective 
date of this order for a period of 15 days, and will give 
interested carriers who might be affected by its action 10 
days within which to submit a written statement in support 
of, or opposition to, the Board’s action. 


THEREFORE, IT IS ORDERED: 


1. That Seaboard’s application in Docket 11971 be and it 
hereby is consolidated with the Transatlantic Charter In- 
vestigation, Docket 11908; 


2. That Seaboard be and it hereby is exempted from the 
provisions of Section 401 of the Act, insofar as they would 
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otherwise prevent it from engaging in air transportation 
in the performance of transatlantic passenger charter 
flights, subject to the terms and conditions set forth in Part 
295 of the Board’s Economic Regulations; 
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3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in 
writing in support of, or in opposition to, the Board’s action 
herein; 


4, That the exemption granted herein shall become ef- 
fective 15 days after the date of service of this order, unless 
prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph 
“3” above, shall by order provide otherwise; 


5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on September 
30, 1961; and 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ Harotp R. Sanperson 
Harold R. Sanderson 
Secretary 
(SEAL) 


GURNEY, MEMBER, DISSENTING: 


I would not grant the exemption to Seaboard World Air- 
lines, Inc., to conduct transatlantic charter flights for the 
reasons set forth in my dissent to the Board’s Revision of 
Part 295 of the Economic Regulations, ER-326, adopted 
April 20, 1961. 

/s/ Cuan GURNEY 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 12487 
In the Matter of the Application of 
Tue Fryrne Ticer Live Inc. 


for a Seasonal Blanket Exemption pursuant to Section 
416(b) of the Federal Aviation Act of 1958 and Part 295 of 
the Economic Regulations 


Application For Exemption 
To the Honorable, The Civil Aeronautics Board: 

THE FLYING TIGER LINE INC. (hereinafter referred 
to as “FTL”), proceeding under the provisions of Section 
416(b) of the Federal Aviation Act of 1958, as amended, 
and of Part 295 of the Economic Regulations of the Civil 
Aeronautics Board (hereinafter referred to as the “Board”), 
hereby applies for a seasonal blanket exemption from the 
provisions of Section 401 of the Act to enable it to perform 
transatlantic passenger charters during the months of June, 
July, August and September, 1961. In support of its Appli- 
cation, FTL respectfully represents and states as follows: 


1. FTL is a certificated air carrier, being the owner, 
holder and operator of a certificate of public convenience 
and necessity issued to it by the Board and authorizing it to 
engage in the air transportation of property and mail over 
a transcontinental route in the United States designated as 
Route No. 100. In addition, and under exemption authority 
issued to it from time to time by the Board, FTL has 
performed numerous transatlantic charter flights for more 
than a decade. It has also been, and continues to be, one of 
the prime contractors to the Military Establishment of the 
United States Government. 
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2. On September 4, 1954, FTL filed an application in 
Docket 6537 requesting a renewal of its certificate of public 
convenience and necessity and applying, inter alia, for au- 
thority under Section 401 of the Act to make charter trips 
or perform other special services, including passengers. By 
Order No. E-8361, issued May 4, 1954, the Board severed 
that portion of FTL’s Application in Docket 6537 which 
requested authority to perform “charter and special serv- 
ices for passengers” from the consolidated proceeding in 
Docket 4770, et al., and assigned it Docket 6668. On March 
31, 1961 FTL amended its Application in said Docket 6668 
so as to limit the prayer therein to the performance of 
transatlantic passenger charter flights and special services. 
On the same date FTL filed an appropriate motion to con- 
solidate its amended application in Docket 6668 for hearing 
and decision into and with the Transatlantic Charter In- 
vestigation, Docket 11908, instituted by Board Order No. 
‘-16023 of November 14, 1960.* FTL intends vigorously to 
prosecute its amended Application in the Transatlantic 

Charter Investigation. 


3. Pending completion of the Transatlantic Charter In- 
vestigation and action on FTL’s Application therein, FTL 
requests a seasonal blanket exemption from the provisions 
of Section 401 of the Act in order to perform transatlantic 
charters of all types, i.e., pro rata, single entity and mixed, 
as envisaged by Part 295 of the Board’s Economic Regu- 
lations. 


4. In compliance with the provisions of Section 295.5 of 
Part 295 of the Board’s Economic Regulations, the follow- 
ing information is submitted: 


a. Authority Requested: FTL requests authority to 
perform pro rata, single entity and mixed charter flights 


*PTL’s motion for consolidation was timely filed and under the Ashbacker 
Doctrine must be consolidated for hearing and decision with the Transatlantic 
Charter Investigation, Docket 11908 as a matter of law. 
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between points in the United States, on the one hand, and 
points in Europe and the Near East, on the other. FTL now 
has approximately 40 signed transatlantic contracts and 
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is negotiating for additional contracts for the 1961 summer 
tourist season. FTL contemplates performing approxi- 
mately 60 round-trip transatlantic flights during said 
season. 


b. Scope of Charter Service: FTL will offer charter 
service to be performed with Super Constellation L-1049H 
aircraft with cabin service comparable to IATA tourist 
standards, with high density seatings, hot meals and stew- 
ardess service. As in past years, FTL will make its charter 
service available to the fullest extent of its capability to all 
groups who meet the standards of and are eligible and 
qualified pursuant to the provisions of Part 295 of the 
Economic Regulations. While the bulk of FTL’s contracts 


cover round-trip transportation of American-originated 
groups to Europe and the Near East, and return, FTL will 
also transport European-originated groups to the United 
States and return to the extent of its aircraft availability 
in Europe, and in furtherance of the President’s “Visit the 
USA” program. 


c. Screening Program: The following program has 
been established for the screening of prospective charter 
groups so as to insure strict and literal adherence to the 
provisions of Part 295. The screening will be administered 
by FTL’s Manager of International Charter Sales, Mr. 
Brian Hayhoe, who heads FTL’s New York office located at 
60 East 42nd Street, New York 17, New York. Mr. Hayhoe’s 
aviation experience was gained originally as an employee 
of BOAC for 18 years; since 1956 he has been in his present 
position with FTL where he has been responsible for super- 
vising all FTL’s sales activities in the transatlantic charter 
field; for the past several years he has been intimately con- 
nected with the transatlantic charters flown by FTL 
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pursuant to individual exemptions issued by the Board and 
therefore is familiar with the requirements of Part 295 and 
its application. As a matter of fact, he helped develop the 
questionnaire utilized by FTL to secure for itself informa- 
tion and data concerning each prospective charter group to 
determine whether or not such group was an eligible charter 
party. Subsequent thereto the Board itself adopted a some- 
what similar questionnaire under the Transatlantic Charter 
Policy which was the predecessor of Part 295 of the 
Economie Regulations. 
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For screening purposes, Mr. Hayhoe will have available 
the services of FTL’s General Counsel’s office to which he 
will refer any and all cases which do not appear to him to 
fall within the four corners of Part 295, including cases 
involving appropriate requests for waivers, etc. In review- 
ing charter applications the Manager of International 
Charter Sales will be guided by Part 295 and by the ex- 


perience he has gained during the past years. 


The screening process necessarily will begin with a 
general evaluation of charterworthiness. If a prospective 
charterer appears to be charterworthy it will be provided 
with a copy of Part 295 and the charter contract. At the 
same time the prospective charterer and the travel agent 
(if any) will be furnished with copies of the required ques- 
tionnaire and will be instructed to complete the same as 
expeditiously as possible. As soon as the completed ques- 
tionnaire and supporting documents are received by the 
Manager of International Charter Sales, a thorough in- 
vestigation of the same will be conducted to determine 
whether the prospective charterer meets all of the require- 
ments of Part 295. Should there be any doubts concerning 
the charterworthiness of the group the matter will be re- 
ferred to the General Counsel’s office for further considera- 
tion and opinion. If deemed advisable, an Advisory Opinion 
will be sought from the Board. Should it be determined that 
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a prospective charterer does not meet all of the provisions 
of Part 295 the contract will immediately be cancelled. 


d. Availability of Aircraft: FTL owns and operates 
twelve (12) L-1049H Super Constellation aircraft and dur- 
ing 1961 will receive delivery of ten (10) Canadair CL-44 
modern turbo-prop aircraft. From this fleet FTL will assign 
sufficient aircraft to fulfill all of its transatlantic con- 
tractual obligations. 


e. Availability of Capital: FTL has the funds required 
to operate its transatlantic charter program. It had a long 
successful record of financial stability as disclosed by its 
periodic filings with the Board in its Forms 41. In ‘all past 
economic proceedings before the Board in which financial 
responsibility was an issue, FTL has been found by Board 
Orders to be eminently fit, willing and able to perform any 
and all operations it sought to engage in. 
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f. Refunding Procedures: As in past years, FTL main- 
tains a special depository account with a New York bank 
wherein it deposits all monies received pursuant to charter 
contracts. FTL considers this special account to be a trust 
account and makes withdrawals therefrom only after com- 
pletion of the flight or of a leg of a round-trip flight. In the 
event of the cancellation of a charter contract, an immediate 
refund is promptly made pursuant to the terms of the con- 
tract agreement. Refunds are accomplished in the usual 
course of business, namely, within 7 to 10 days following 
cancellation. 


g. Tariff: FTL has a tariff on file with the Board, 
Transatlantic Charter Tariff No. 6, C.A.B. No. 143, con- 
taining Rules, Regulations, Rates and Charges applicable 
to transatlantic charter transportation of passengers and 
‘baggage. This tariff, as it may be amended from time to 
time, will govern all transatlantic charter contracts. 
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h. On-time and Substitute Service: In order to assure 
on-tinie departures a comprehensive scheduling system has 
been established and is maintained by the Manager of Inter- 
national Charter Sales. All flight dates offered to prospec- 
tive charter parties have to be authorized by the Manager 
of International Charter Sales. For the summer season of 
1961 FTL’s flight equipment is not only sufficient to perform 
the charters now contemplated, but also to provide sufficient 
spare aircraft to assure on-time performance. Should any 
unforeseen contingency arise requiring FTL to secure sub- 
stitute service for any of its contemplated flights, FTL 
will, as it has in the past, make arrangements with other 
carriers operating comparable flight equipment. 


FTL has ground handling and maintenance agreements 
with a number of foreign carriers or organizations for the 
handling and maintenance of ifs aircraft in Europe. For 
example, handling agents for its European and Near East- 
ern flights this summer include the following: 
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Aer Lingus Shannon, Dublin 
Aero Ground Service Points in Holland 
Aeroport de Paris Paris 
Alitalia Points in Italy 
BOAC Prestwick 
British European Airways London (Gatwick), 
Belfast, Manchester 

El Al Tel Aviv 
Flughafen Wien Betriebs- 

gesellschaft M.B.H. Vienna 
Karhumaki Airways Oy Helsinki 
LOT Warsaw 
Lufthansa Points in Germany 
Olympic Airways Athens 
Sabena Brussels 
SAS Copenhagen, Gothenberg 
Swissair Zurich 
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In addition, FTL will maintain in Europe one full-time 
director of operations and three assistants, and such mainte- 
nance personnel as may be requisite, all of whom will be 
based at FTL’s office, at Rhein Main Airport, Frankfurt. 
Each charter flight which arrives at or departs from any 
European and Near Eastern point will be handled by one 
of these operations representatives who will travel through- 
out Europe and the Near East for that purpose. FTL has 
found through past experience that the presence of one of 
its employees at flight arrivals or departures, together with 
the handling services of FTL’s foreign handling agent, in- 
sures smooth, timely and efficient operations. 


i. Overseas Contacts: FTL maintains a year-round 
European Regional Office located in 630 Ulster Chamber, 
168 Regent Street, London, W1, United Kingdom. This 
office is headed by Mr. Ronald Clark, FTL’s European 
Regional Manager. FTL further maintains an office at 
Rhein Main Airport, Frankfurt, West Germany, during the 


charter season. That office is presently staffed by Mr. 
Christian von Kaltenborn, FTL Sales Representative. As 
already stated, during charter operations this summer 
FTL’s four operations representatives will also be based 
in that office but will service all arrivals and departures in 
Europe. 


5. In addition to an exemption order covering charters to 
commence at least sixty days from the filing of this applica- 
tion, as contemplated by Section 295.2(b), FTL specifically 
requests a waiver from the sixty-day requirement so as to 
permit performance of charters scheduled to depart during 
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the months of June and July. In support of this request 
FTL states that Part 295 in revised form was originally 
to have become effective on April 1, thereby covering all 
June and July charter transportation. (Notice of proposed 
Rule Making, EDR-21, Docket 11907, November 14, 1960.) 


137 
(388) 


Inasmuch as the regulation did not actually become effective 
until April 28, strict adherence to its provisions would re- 
quire filing individual applications for each charter to com- 
mence during those months. 


The Board in the explanatory statement accompanying 
the issuance of Part 295, as revised (E.R. 326) found three 
basic considerations to exist in support of the conclusion 
that seasonal passenger authority in the transatlantic 
market for carriers such as FTL would be in the public 
interest. These reasons may be summarized as follows: 


(a) The substantial and sustained growth of the trans- 
atlantic passenger charter market and the significant con- 
tribution made to such growth by the all-cargo and supple- 
mental carriers. At the same time there was found to exist 
a continued need for the services of these carriers oc- 
casioned by the fact that the summer charter season is also 
the peak season for individually ticketed passengers over 


the North Atlantic, thereby making it impossible for the 
United States’ flag carriers to meet the demand for charter 
services. 


(b) The fact that standards of charter eligibility are 
now sufficiently precise and understandable to preclude in- 
advertent violations of charter requirements, thus obviating 
the administrative necessity of a case-by-case determina- 
tion. 


(ec) The very substantial economic and administrative 
burden on the all-cargo and supplemental carriers of the 
individual exemption process resulting from the expense, 
time, and paper work inherent in the preparation and 
prosecution of numerous individual exemption applications. 


The foregoing considerations are applicable to charters 
to be performed during the months of June and July, as 
well as to those charters to be performed in August and 
September. The grant of blanket exemption authority cov- 
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ering the entire 1961 summer tourist season is especially 
appropriate. 
389 


6. FTL respectfully requests an appropriate exemption 
from the requirements of Section 401 of the Act so as to 
enable it to perform the charter transportation described 
herein during the period June through September, 1961. In 
support of its request FTL states that the enforcement of 
the provisions of said Section 401 and of the terms and 
conditions of its certificate of public convenience and neces- 
sity would be an undue burden upon FTL by reason of the 
limited extent of, or unusual circumstances affecting, its 
operations and would not be in the public interest. 


a. The prosecution of individual exemption proceed- 
ings in the past has proved to FTL to be an extremely time 
consuming and costly procedure. As is well known to all 
those connected with transatlantic charter operations, the 
securing of exemption authority for individual charter 
groups has required literally hundreds and thousands of 
man hours processing thousands of pages of written ma- 
terial all at a great expense to the carriers involved. While 
it is true that Part 295, as revised, continues to require the 
air carriers to secure basic data from each prospective 
charter group, the fact nevertheless remains that this basic 
data, together with supporting material, will no longer need 
to be reproduced in numerous copies for submission to the 
Board and service upon the U.S. flag carriers. The result- 
ing savings in printing and reproduction costs alone will 
relieve a non-certificate carrier from an onerous burden. 
Further, the delays which are inherent to any agency pro- 
ceeding will be avoided through the grant of a limited, 
seasonal blanket exemption, thereby eliminating the anguish 
to charter groups and uncertainty to FTL which has so 
often accompanied last minute action by the Board. As the 
Board so cogently pointed out in ER-326, the standards of 
charter eligibility have become sufficiently precise and un- 
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derstandable following six years of case-by-case determina- 
tion so as to warrant the substitution of a limited, seasonal 
blanket exemption approach for the “case-by-case” ap- 
proach. FTL submits that the adoption of a “blanket 
approach” provides a more workable, less onerous, and 
more expeditious method of doing things. Further, such a 
method is not novel in air transportation. In the somewhat 
related military charter field, the Board 
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saw fit to grant periodic blanket exemptions to the military 
contract operators (Part 294) under definite criteria. When 
the underlying circumstances which warranted the enact- 
ment of such a blanket exemption ceased to exist the Board 
repealed Part 294. However, it then became apparent that 
military contract operations could not be handled entirely 
on a case-by-case basis and the Board proceeded to propose 
the adoption of another type of limited blanket exemption— 
Part 288 of the Economic Regulations. In the light of this 
historical background and in view of the special cirecum- 
stances affecting the transatlantic charter market, FTL 
submits that the grant of individual, limited, seasonal 
blanket exemptions to air carriers such as FTL, pending the 
completion of the Transatlantic Charter Investigation, is 
not only advisable but required by the public interest. 


b. FTL’s certificate of public convenience and necessity 
is of a limited nature—it does not allow FTL to perform 
any type of passenger air transportation. The enforcement 
of this limitation on FTL authority, as already shown, 
would be an undue burden on FTL by reason of the limited 
extent of, or unusual circumstances affecting, its operations. 


Under its certificate FTL is authorized only to perform 
air transportation with respect to property and mail over 
its certificated route. Its operations are also affected by 
unusual circumstances in that, because of the extremely 
long lead time in the procurement of new aircraft, it is 
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necessary to acquire more aircraft than are currently 
needed in support of its certificated operations, in order to 
have such aircraft immediately available when increased 
freight operations so require. History has proved FTL 
management’s foresight to be correct since the movement 
of airfreight in the U. S. has been steadily increasing there- 
by requiring the addition of aircraft to FTL’s common 
carriage operations. The same continues to be true today 
as air freight rates will progressively decrease thereby 
generating greater volumes of airfreight. In anticipation 
of the day when more aircraft will be necessary for the 
transportation of freight FTL maintains excess aircraft 
in its fleet which must be utilized in the interim in contract 
and charter activities. 
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ce. As stated before, the Board has found that the sub- 
stantial and sustained growth of transatlantic passenger 
charter operations is due in no small part to the develop- 
ment of that market by the all-cargo and supplemental car- 
riers. The Board found that there is a definite need during 
the summer charter season for additional capability over 
the North Atlantic since the U. S. flag carriers are unable 
to meet the demand for charter service during the summer 
months. Under the circumstances, it is axiomatic that the 
public interest requires participation by carriers other than 
the certificated carriers in the North Atlantic charter 
market. 


7. The exemption sought by FTL herein is of a limited 
nature—it covers the period June through September, 1961 
only. The realities of the North Atlantic charter market 
and the inability of the regularly certificated carriers to 
satisfy the demand require the grant of FTL’s application 
herein. In addition, FTL states that the operation of ap- 
proximately 60 round-trip flights which FTL contemplates 
performing this summer will not adversely affect any other 
carrier. These flights could not be performed by the U. S. 
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flag carriers in any event. Further, the screening to be 
performed by FTL will insure that no violations of the well- 
established criteria of Part 295 will occur. Finally, the 
reporting requirements will enable the Board to police the 
activity of air carriers such as FTL on a monthly basis. 


FTL submits that the adherence to the certification 
process at this time would effectively prevent FTL from 
operating any charter flights this summer. First of all, the 
expense of a certificate proceeding would be wholly dis- 
proportionate to the size of the contemplated operation and 
would be unduly burdensome upon FTL. Further, no cer- 
tificate proceeding could be terminated in time to enable 
FTL to perform any of its 1961 summer season charters: 
The net result would be to effectively preclude FTL from 
operating any of its 1961 flights. Under the circumstances, 
therefore, the limited, seasonal blanket exemption sought by 
FTL herein is most appropriate and, as shown above, is 
definitely in the public interest. 
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WHEREFORE, THE FLYING TIGER LINE INC. 
respectfully prays the Board to grant it an appropriate 
exemption to perform transatlantic pro rata, single entity 
and mixed charter flights during the months of June through 
September, 1961, and for such other, further or different 
relief as to the Board may appear proper or required by the 
premises. 

Respectfully submitted, 


THE FLYING TIGER LINE INC. 


By /s/ Ivan V. Kerno 
Ivan V. Kerno 
Its Attorney 


MEYERS & BATZELL 
1201 Shoreham Building 
Wahington 5, D. C. 


Of Counsel 
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CHADBOURNE, PARKE, WHITESIDE & WOLFF 
25 BROADWAY, NEW YORK 4, N. ¥. 
Digby 4-8900 


May 31, 1961 


Docket Section 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of The Flying Tiger Line, Inc. 
Docket No. 12487 


Gentlemen: 


Response is hereby made on behalf of Trans World Air- 
lines, Inc. to the above entitled application for a blanket 
exemption to permit transatlantic charters during 1961. 
TWA opposes the grant of the requested exemption as 
unauthorized by Section 416(b) of the Federal Aviation 
Act of 1958. 


The issues raised by this application are the same as 
those in the similar proposals in Docket Nos. 12393, 12405, 
12406, 12413 and 12423, all of which have already been 
answered by TWA. The attention of the Board is respect- 
fully invited to those documents for a more complete ex- 
position of TWA/’s position. 


An original and 19 copies of this letter are enclosed and 
copies have been served upon counsel for The Flying Tiger 
Line, Inc. and Pan American World Airways, Inc. 


Very truly yours, 


CuHapsourne, Parke, WHiresmwe & WoLFF 


Enclosures 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


Docket No. 12487 


In the Matter of the Application of 
Tur Fryine Ticer Lrg, Inc. 


for a Seasonal Blanket Exemption pursuant to Section 
416(b) of the Federal Aviation Act of 1958 and 
Part 295 of the Economic Regulations. 


Answer of Pan American World Airways, Inc. 


By application dated May 25, 1961, The Flying Tiger 
Line, Inc. (‘‘Tigers’’) has requested ‘‘seasonal blanket’’ 
exemption authority authorizing it to engage in trans- 
atlantic charter operations during June, July, August and 
September 1961. The exemption is said to be requested 
“‘pursuant to Section 416(b) of the Federal Aviation Act”’, 


Pan American World Airways, Inc. (‘‘Pan American’’) 
states that it is the holder of certificates of public con- 
venience and necessity authorizing it to engage in air 
transportation of persons, property and mail between 
various points in the United States, on the one hand, and 
various points in Europe, and beyond, on the other, that it 
is therefore a party in interest to this proceeding, and that 
it opposes the grant of this exemption for the reasons set 
forth below. 


A. The Board’s Adoption of Part 295 Does Not Excuse 
Tigers From Proving The Facts Required by Section 
416(b). 

396 
1. The Civil Aeronautics Board, on April 20, 1961, 
adopted a revision of Part 295 of the Economie Regula- 
tions which became effective on April 28, 1961. By the 
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preamble attached to this Part the Board stated a con- 
clusion that ‘‘seasonal passenger charter authority in the 
transatlantic market for supplemental and all-cargo car- 
riers will be in the public interest’’. The adoption of Part 
295 was not, however, intended as a substitute for the re- 
quirements of Section 416(b). Rather, the Board merely 
stated the ‘‘belief that the requisite findings under Sec- 
tion 416(b) can be made in the event that an application 
is filed by a properly qualified applicant’’. 


2. Tigers recites in its application certain conclusions 
reached by the Board (without benefit of an evidentiary 
record) in adopting Part 295. Thus the question arises as 
to whether the Board can look beyond the application and 
can supply a basis for granting Tigers’ requested exemp- 
tion from information outside of this docket. Pan Amcri- 
can submits that it cannot properly do so. Part 302 of 
the Board’s Procedural Regulations provides that, in a 
case such as this, copies of an application for transatlantic 
charter exemption authority must be served on all the car- 
riers authorized to render regular service to any point in- 
volved in the application. Thus such carriers are ‘‘parties 
in interest’’ as that term is used in Section 302.406. Section 
302.406 authorizes such parties in interest to file an an- 
swer in opposition to the grant of a requested exemption. 
If this procedural right of interested parties is to be 
preserved, they must have the right to make answer to 
allegations made in the proceeding, and not conclusions 
reached elsewhere. Any other interpretation would emas- 
culate the right of such carriers to protect their property 
interest, and would be procedure without due process. 


B. Tigers’ Application Fails To Establish The Required 
Statutory Basis For An Exemption. 
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1. Before the exemption sought by Tigers can be granted, 
the Board must find, pursuant to Section 416(b) of the 
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Federal Aviation Act of 1958, (a) that enforcement of the 
certificate requirements set forth in Section 401 of the Act 
would be an undue burden on Tigers, by reason either of 
the limited extent of, or the unusual circumstances affect- 
ing its operations, and (b) that such enforcement is not 
in the public interest. Tigers’ application fails to set 
forth facts upon which such findings can be made. 


2. Tigers makes the following arguments in support of 
its application: 
a. The processing of individual exemption applica- 
tions is costly to it. 


b. The processing of exemption applications in- 
volves delays. 


e. It is not permitted by its certificate to carry 
passengers. 


d. It has more aircraft than are currently needed in 
its certificate operations. 


e. There is a need for additional capacity over the 
North Atlantic. 


f. The exemption sought is of a limited nature. 


g. It proposes to operate 60 round trip charter 
flights which could not be performed by the certificated 
carriers. 


h. The sereening to be performed by Tigers will in- 
sure that no violations of the ‘‘well established criteria 
of Part 295”’ will occur. 


i. Adherence to the certification process will effec- 
tively prevent Tigers from operating any charter 
flights this summer. 
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Pan American states that certain of these allegations are 
not true. In any event, none of them leads to the con- 
clusions which 


398 
Section 416 requires. 


3. Tigers says first that ‘‘the prosecution of individual 
exemption proceedings in the past has proved to FTL to 
be an extremely time consuming and costly procedure’’, 
and that this procedure is ‘‘all at a great expense to 
carriers involved’’. Even if this allegation were true, it 
has no bearing on the issues raised by Section 416. It is 
the enforcement of the certificate requirements which must 
cause an undue burden on Tigers. An exemption is not to 
be granted in order to exempt a carrier from the exemp- 
tion requirement itself. In any event, something more 
than Tigers’ indefinite words are necessary if reliance is 
to be placed on Tigers’ allegation. How costly is the 


“‘costly procedure’? to Tigers—and not to all carriers in- 
volved—compared to the economic benefit which Tigers 
derives from an exemption authorizing an individual 
charter trip? Tigers must supply facts, not vague words, 
if the Board is to have a basis for action. 


4. Next it is said that ‘‘The delays which are inherent 
to any agency proceeding will be avoided through the grant 
of a limited, seasonal blanket exemption, thereby eliminat- 
ing the anguish to charter groups and uncertainty to FTL 
which has so often accompanied last minute action by the 
Board.’’? This again has no bearing on enforcement of 
the certificate requirements of the Act, which is the test of 
Section 416. Moreover it is clear that this elimination of 
‘anguish’? simply means the elimination of Board scrutiny 
to determine whether charters meet the Board’s standards. 
This very month the Board has had occasion to find that 
charter flights proposed by Tigers—and presumably 
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sereened by Tigers—did not meet these tests (Orders E- 
16786 and E-16793). Though Tigers says that ‘‘the stand- 
ards of charter eligibility have become sufficiently precise 
and 
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understandable’’, it would seem that they are not in fact 
understood by Tigers. 


5. Tigers next advances the argument that its certificate 
does not authorize it to engage in passenger air trans- 
portation and that, therefore, enforcement of its certficate 
terms results in an undue burden on it. This is not the 
sort of undue burden which the statute contemplates. If it 
were, Tigers would be as entitled to an exemption to carry 
passengers in domestic markets, or in international mar- 
kets on an individually ticketed basis. Pan American, pro- 
hibited from the field of continental domestic air transporta- 
tion, would be as entitled to an exemption authorizing it to 
provide passenger service between New York and Florida. 
In short, every carrier, under such an interpretation of 
the statute, would be entitled to every exemption it seeks. 


6. Tigers next places reliance on an argument that it 
‘maintains excess aircraft in its fleet which must be 
utilized in the interim (in anticipation of the day when 
more aircraft will be necessary for the transportation of 
freight)’’. This is a bootstrap argument which should be 
summarily rejected by the Board. If Tigers maintains 
capacity excess to the needs for which it is certificated, 
the obvious answer is for it to divest itself of its unneeded 
aircraft. The fleet maintained by a carrier is a matter of 
its own choosing. If its maintenance be a burden, then the 
burden is also of its own choosing and therefore cannot be 
considered ‘‘undue’’. 


7. Tigers next claims that ‘‘The Board (has) found that 
there is a definite need during the summer charter season 
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for additional capability over the North Atlantic since the 
United States flag carriers are unable to meet the demand 
for charter service during the summer months’’. Even 
if this be 

400 


true, there has been no finding, nor even an allegation, 
that Tigers’ capability is needed. Within recent weeks 
seven other carriers have applied for similar authority. 
Will the alleged need be met by less than all these appli- 
cants? Without a certificate proceeding the Board is un- 
able to answer this question. 


8. The next allegation is that the exemption sought is of 
limited extent. This is not the test of 416. ‘‘The statute 
does not refer to the limited extent of the exemption itself; 
instead it refers to a pre-existing condition of the carriers 
operations that qualifies it for an exemption’’ (Pan Ameri- 
can World Airways, Inc. v. Civil Aeronautics Boad, 261 
F. 2d 754, 757 (1958)). 


9. Tigers next claims that ‘‘the approximately 60 round 
trip flights which FTL contemplates performing this sum- 
mer’’ ‘‘could not be performed by the United States flag 
carriers in any event’’, Pan American alone has the air- 
craft time available to perform more than 60 round trips 
this summer. Whether scheduling requirements would 
permit the performance of these trips on the days charters 
require would depend on facts which Tigers’ application 
does not reveal. It is clear, however, that Tigers cannot 
know the truth or falsehood of this allegation. 


10. It has already been noted that Tigers has recently 
proposed to transport charter groups which do not meet 
the standards of Part 295. The findings in Orders E-16786 
and E-16793 rebut Tigers’ assurance that its ‘‘sereening’’ 
process is a guarantee that no violations of Part 295 will 
occur. 
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11. As a last argument Tigers claims that failure to 
grant its application will effectively prevent Tigers from 
operating any charter flights this summer. This is untrue. 
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Tigers is free to make application for per flight exemptions 
at any time which the Board will grant or deny on the 
basis of the statutory standards. 


12. None of these arguments justifies the blanket exemp- 
tion sought by Tigers. Individually and collectively they 
fail to demonstrate that enforcement of the certificate re- 
quirements would be an undue burden on Tigers or would 
be adverse to the public interest. On the contrary, the 
grant of a blanket exemption, containing no facts as to 
the nature of charter groups to be transported, denies 
earriers such as Pan American the right to know what 
these groups are, investigate their bona fides, and bring 
to the Board’s attention instances of violations of stand- 
ards established by the Board for judging the validity of 
charterers. Without this right, passengers who would 
otherwise move on Pan Amcrican’s regular scheduled serv- 
ices may move on charters, contrary to the public interest. 


13. Further, a grant of the requested exemption would 
result in injury to Pan American. It would cause injury 
by diversion of passengers from the regular scheduled 
services of Pan American, particularly if charters operated 
are not bona fide. It would cause further injury by diver- 
sion from the charter operations of Pan American. Other 
American-flag carriers would sustain similar injuries. 
There is thus potential injury to the certificated flag sys- 
tem which must be given evidentiary consideration by the 
Board. These matters are not capable of consideration in 
a blanket exemption, for which there are no data on the 
individual charters (each of which has characteristics of 
its own) that the exempted carrier may operate. If the 
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Board is to remain within the authority of the Act, it must 
at least require individual exemptions. Certainly the 
effect of the proposed charter operations of the applicant 
on American-flag carriers must be reviewed with evidence. 
It will do no good to 
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attempt such a review after the charters are flown—the 
injury is then irreparable. Moreover, such a procedure 
denies to certificated carriers their fundamental right of 
due process to protect their interests. 


14. The Board has already established a proceeding, 
(Docket No. 11908), in which such evidence can be heard. 
If that proceeding cannot be expedited, the Board can 
nevertheless continue its prior practices of granting exemp- 
tions on a per flight basis, thus obviating Tigers’ claim 
that the only feasible method of authorizing Tigers’ 
charter operations is by grant of its requested exemption. 


Wuererore, since the application of Tigers fails to 
prove an undue burden upon it by reason either of the 
limited extent of, or unusual circumstances affecting its 
operation, or that enforcement of the certificate require- 
ments of Section 401 of the Act would be adverse to the 
public interest, the application of Tigers must be denied. 


Respectfully submitted, 
Pan American Wortp Airways, Inc. 


Joun C. Pre 
John C. Pirie 
Vice President and Associate 
General Counsel 
Dated: June 1, 1961 
New York, New York 
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412 
Order No. E-17133 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 10th day of July, 1961 
Docket 12487 
In the matter of the application of 


Tue Friyine Ticer Live Inc. 


for an exemption pursuant to section 416(b) of 
the Federal Aviation Act of 1958, as amended. 


Docket 11908 
In the matter of the 


TRANSATLANTIC CHARTER INVESTIGATION 


Docket 6668 
In the matter of the application of 


Tue Fryinc Ticer Live Inc. 


for a certificate of public convenience and necessity to 
engage in transatlantic passenger charter air 
transportation. 


Order Granting Exemption 


On April 20, 1961, the Board adopted a revision of Part 
295 of the Economic Regulations, (ER-326) effective April 
28, 1961, which provided, inter alia, that the Board would 
grant, subject to certain conditions, individual exemption 
orders authorizing for periods up to 180 days, but ter- 
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minating not later than September 30, of any year, the per- 
formance of pro rata, mixed, and/or single entity charter 
flights for transatlantic passengers by United States air 
carriers other than carriers certificated to provide un- 
limited individually-ticketed passenger route service. The 
conditions under which such exemptions may be granted 
are specified in section 295.5. They limit applicants to 
carriers who are applicants in good standing in the Trans- 
atlantic Charter Investigation, Docket 11908, and who make 
certain showings relative to capability to perform the in- 
tended service in accordance with the Act and Part 295 
and with proper protection of charterers’ interests, 
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On May 25, 1961, The Flying Tiger Line Inc. (FTL) 
filed with the Board an application seeking an exempiton, 
pursuant to Part 295, to perform pro rata, single entity, 
and mixed transatlantic passenger charters between points 
in the United States, on the one hand, and points in Europe 
and the Near East, on the other, during the months of 
June, July, August, and September, 1961. 


In support of its application, FTL alleges, inter alia, 
that it has an application pending (Docket 6668) for a 
certificate of public convenience and necessity for the per- 
formance of transatlantic passenger charter flights and 
has filed a motion to consolidate this application with the 
Transatlantic Charter Investigation;? that it will assure 
strict adherence of charter groups to the provisions of 
Part 295 through review of the charter questionnaire by 
its Manager of International Charter Sales who has had 
long experience in charter work and with Board charter 


1 The scope of Part 295 is not intended to extend to charters under contract 
with the Military Establishment, as is clear from its history. 


2 By this order the Board is consolidating FTL’s application in Docket 6668 
into that investigation. 
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regulations, through reference of any doubtful matter to 
counsel, and through use of the advisory opinion proce- 
dure; that a contract will be immediately canceled if a 
group does not meet all of the provisions of Part 295; that 
it owns and operates twelve L-1049H Super Constellation 
aircraft and will receive delivery during 1961 of ten Cana- 
dair CL-44 turbo-prop aircraft; that it has the necessary 
funds to conduct the proposed program and has a long 
record of fitness and financial stability; that prompt re- 
funds are assured, in event of cancellations, inasmuch as 
all charterers’ deposits are placed in a special depository 
account from which withdrawals are made only after com- 
pletion of a flight or a leg of a round trip; that it has an 
appropriate charter tariff on file with the Board; that it 
has forty signed contracts, is negotiating for others, and 
expects to perform about sixty round-trip transatlantic 
charters during the 1961 season; that on-time departures 
will be assured through a comprehensive scheduling sys- 
tem and through arrangements for ground handling and 
maintenance at European and Near Eastern points co- 
ordinated through the carrier’s own office in Frankfort, 
Germany; that its fleet is large enough to provide spare 
aircraft in emergencies, but should unforeseen contingencies 
arise, FTL will make arrangements with other carriers for 
substitute service with comparable flight equipment; that 
it has offices at London and Frankfort which will serve as 
Contact points for return legs and will dispatch operations 
representatives to all points of arrival or departure of 
charter flights; and that its application meets the statu- 
tory requirements of section 416(b). 


Answers objecting to the grant of this exemption have 
been received from Trans World Airlines, Inc. (TWA) on 
June 1 and from Pan American World Airways, Inc. 
(PAA) on June 2, 1961. These objections allege gen- 
erally, inter alia, (TWA by reference to its answers in 
Dockets 12393, 12405, 12406, 12413, and 12423), that the 
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Board’s adoption of Part 295 does not excuse FTL from 
proving the facts required by section 416(b); that the 
application fails to establish the basis for an exemption 
required by that section; that grant of a blanket exemption 
will result in operation of charters not meeting the stand- 
ards of Part 295; and that injury to the services of the 
certificated route carriers will result. 
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The Board has carefully considered this application 
(and the objections thereto) and has decided to grant the 
requested exemption for a temporary period running 
through September 30, 1961.3 The carrier meets the re- 
quirement of subsection 295.5(a) that it be an applicant in 
good standing in the Transatlantic Charter Investigation, 
and its showings pursuant to subsection 295.5(c) appear 
indicative of a willingness and ability to conduct a program 
of transatlantic charters in accordance with the public 
interest and in conformance with the Act and Part 295. 
The Board further finds that enforcement of the provisions 
of Section 401 of the Act insofar as they would otherwise 
prevent the carrier from performing the services covered 
by its application would be an undue burden upon it, 
either by reason of the limited extent of or unusual cir- 
cumstances affecting, its operations, and would not be in 
the public interest. 


FTL is one of a limited number of carriers who were 
issued certificates authorizing them to engage in the sched- 
uled transportation of property only. Certain of those 
carriers, of which FTL is one, have only domestic routes; 
others, like Seaboard World Airlines, Inc., have only inter- 
national routes. The initial certificate award to each of 


3Since this is an initial filing under the revised procedure by which a 
seasonal exemption may be obtained, and since application therefor could 
not be made until issuance of revised Part 295 in late April, the Board 
will waive the 60-day filing requirement of that Part. 
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the carriers was for a temporary period on an experi- 
mental basis. Further, in those instances in which the 
issue of renewal of one of the original authorizations has 
been before it, the Board, in view of the failure of the 
carriers to achieve profitable cargo operations and the 
many undeveloped aspects of their cargo routes, has ex- 
tended the certificates only for a further temporary period, 
again on an experimental basis. 


In thus renewing certain of the all-cargo certificates the 
Board recognized that the carriers involved probably 
would have been unable to survive from scheduled freight 
transportation alone, and that they had, of necessity, de- 
voted a considerable portion of their efforts to activities 
other than scheduled cargo operations, including non- 
scheduled charter transportation of both commercial and 
military traffic. There also is implicit in the Board’s de- 
cision to renew the authorizations, the conclusion that 
those non-scheduled activities constitute transportation 
which the cargo carriers might properly undertake and 
would, in fact, perform as a means of supporting and con- 
tinuing their scheduled operations. The situation that 
existed at that time has not materially changed‘ and the 
cargo carriers as a group must still engage in these supple- 
mentary activities until such time as they are firmly estab- 
lished 
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in the all-cargo field on a stable and sound economic basis.* 


Due probably to a number of factors, the types of supple- 
mentary service to which the cargo carriers devote their 


4 For the year ended September 30, 1960, FTL operated at a net loss of 
$2,000,000, Riddle Airlines, Inc, and Seaboard World Airlines, Inc. showed 
losses of over $1,750,000 and $8,000,000, respectively, for the same period. 


5S Indeed, the Board, in the explanatory statement accompanying the new 
Part 295 (ER-326), effective April 28, 1961, specifically rejected the notion 
that these carriers should be excluded from Part 295 for this very reason. 
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efforts, the markets in which they may operate, and the 
extent of their participation in a given type or class of 
traffic may vary from month to month and from year to 
year. Further, the transatlantic charter market itself 
historically has been characterized by sharply fluctuating 
operational requirements. Not only is the demand prin- 
cipally in the summer months, but even during those 
months of traffic volumes are subject to wide seasonal 
changes in each direction. It is thus frequently necessary 
to operate empty ferry flights and maintain reserve capacity 
in excess of immediate needs. 


In view of the foregoing, there has been, not surpris- 
ingly, a rapid turnover in the carriers serving this market. 
Of the supplemental and cargo carriers operating trans- 
atlantic charters, the carrier which flew the largest number 
of such flights in 1957 ranked fourth in 1960. Of the 
seven such carriers which participated in this business in 
1957, only two operated such charters in 1960. Of the 


seven carriers who participated in the market in 1960, 
four operated no flights in 1959 while another’s services 
were limited to four flights in the preceding year. And, 
the carrier which conducted almost half of the total flights 
in 1959, operated only a handful of flights in 1960, and 
these on a sub-charter basis. 


In this connection, it should be emphasized that we are 
not here dealing with individually-ticketed, route-type 
services, but with planeload charters—a type of service 
which the statute confers upon most certificate holders as 
an incidental right. We recognize that the cargo carriers 
do not hold blanket authority to conduct passenger 
charters. However, the transatlantic passenger field has 
long been recognized as one in which those carriers should 
be permitted to operate, and for a number of years mem- 
bers of the group have, in fact, participated in the trans- 
atlantic charter market during the summer season on an 
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individual exemption basis as a part of their over-all op- 
erations, with the only limit on their right to do so having 
been the volume of plane-load traffic available at rates 
that would permit profitable operations, and the require- 
ments of Part 295 designed to insure that the services 
were limited to legitimate planeload charters. The legality 
of those exemptions has never been challenged. Enforce- 
ment of the provisions of Section 401 now would deprive 
these carriers of a source of traffic that has been avail- 
able to them, and in the movement of which they have par- 
ticipated, for a number of years. While the number of 
transatlantic passenger charters conducted by the all- 
cargo carriers 
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has not been large in the absolute,° such operations, though 
limited in extent, have obviously been of benefit to these 
carriers in view of their present economic situation, and 
the inability to continue their participation could have a 


substantial adverse impact on them. Additionally, the 
Board has issued seasonal transatlantic charter exemptions 
to a number of supplemental carriers, and denial of the 
applications of the cargo carriers would result in the 
unwarranted imposition on them of procedures and re- 
quirements more burdensome than those to which the 
supplemental carriers will be subjected. 


Although the protesting carriers allege that the Board 
cannot make the findings required by Section 416(b) of 
the Act for the grant of an exemption, their principal 


6 An examination of the Board’s exemption orders shows that the all-cargo 
carriers operated approximately 47 pro rata transaltantic passenger charter 
flights between April and September 1960, whereas the information furnished 
by PAA and TWA at the Board’s informal request shows that these carriers 
otgether operated approximately 287 such flights during the same period. 
(The above figures are counted on a one-way basis, i.e., a round-trip flight 
is counted twice.) 
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challenge does not appear to go to the power of the Board 
to issue transatlantic charter exemptions on an individual 
flight basis, but rather to the power to issue seasonal 
exemptions of the type contemplated by the recent amend- 
ment of Part 295 of the Economic Regulations and here 
sought by FTL.’ 


It thus appears that the real question presented is 
whether the Board can properly depart from its past prac- 
tice of issuing exemptions for each transatlantic charter 
flight, and instead grant one-year seasonal exemptions to in- 
dividually-named carriers to conduct transatlantic flights, 
subject to compliance with the requirements of Part 295, 
without advanced screening and approval of each flight 
by the Board. 


Because of uncertainties as to the needs of the trans- 
atlantic market, the desire to monitor charter operations 
to insure that they did not result in undue diversion from 
the services of the route-type carriers, and the then de- 


veloping nature of charter concepts and the tests for 
determining the charterworthiness of groups, the Board 
proceeded cautiously during what it considered the experi- 
mental years and avoided not only consideration of general 
certification of charter services but further limited the 
exemptions that it issued to individual flights, which it 
scrutinized in advance of any grant of authority. 


However, during the years in which the individual 
exemption technique has been followed, a continuing need 
for the operation of transatlantic 
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passenger charters during the peak summer season has 
been established, and there has been nothing that would 


7To the extent that the objecting carriers may be asserting that the 
Board cannot authorize transatlantic passenger charters by exemption, we 
believe that the matters already sct forth establish the propriety of using the 
exemption power to permit transatlantic charters. 


demonstrate that these needed services have proved detri- 
mental in any significant degree to the services of the 
certificated transatlantic operators. Additionally, during 
that period the charter concepts and tests of charter- 
worthiness have developed and crystallized so that today 
they are explicit and well understood within the industry. 
Finally, the supplemental and all-cargo carriers have op- 
erated under the charter tests prescribed by the Board for 
a number of years, during which time they have demon- 
strated satisfactory compliance records. 


In view of these changes, the Board determined that 
the time had come for the institution of a proceeding to 
determine on a long range basis whether the public con- 
venience and necessity require the issuance of certificates 
for transatlantic charter service. Such a proceeding is 
now under way in the Transatlantic Charter Investigation, 
Docket 11908. These same considerations have led the 
Board to conclude that it should change from the technique 


of issuing individual exemptions for particular flights to 
any carrier who might apply and demonstrate compliance 
with the Board’s charter policy, to a grant of seasonal 
exemptions to applicants in the charter investigation 
pending decision in that proceeding. 


As noted above, the unusual nature of the transatlantic 
charter market requires financial stability and operational 
flexibility. The requirement that an application be filed 
for each flight imposes a substantial burden upon the car- 
riers and deprives them of full opportunity to plan a well- 
integrated charter program covering the peak season as 
a whole. This requirement has undoubtedly prevented 
maximum operational flexibility and probably has com- 
pelled carriers to operate empty ferry flights with con- 
sequent economic waste which might otherwise be avoided. 


The change from individual flight exemptions to seasonal 
exemptions for specified carriers should not in fact result 
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in any substantial expansion of the charter services that 
will be operated. The history of recent years leaves little 
doubt that the vast majority of the charter flights which 
may be operated under the seasonal exemption would like- 
wise have been authorized and operated under the former 
practice of issuing individual exemptions. Moreover, we 
are satisfied that the new method of authorization will not 
open the door to the operation of ‘‘spurious’’ charters or 
unduly divert traffic from the route-type carriers. As we 
have indicated, the tests of charterworthiness are now 
understood and we cannot believe that an applicant for a 
charter certificate will jeopardize its chances of success in 
that proceeding by a disregard of the requirements of 
Part 295. Even should we be partially wrong in this ap- 
praisal of what will happen, it does not follow that the 
effect will be serious diversion of traffic from the sched- 
uled carriers. In the past, objections by the scheduled 
operators to individual charter flights have not been based 


on matters that could be gained from the face of the exemp- 
tion applications but, rather, have stemmed from informa- 
tion which they, with their extensive organizations and 
numerous personnel, have 
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gathered in their day to day dealings with the public. 
There is no reason to believe that if a carrier or a charter 
group disregards the requirements of Part 295 the sched- 
uled carriers will not learn of that fact and call it to the 
Board’s attention. Should such a situation arise the Board 
will not be limited to refusing to issue the exemption au- 
thority to the offending carrier in some future year, but 
can take action to terminate the exemption for the present 
season before its specified expiration date. 


Much of what has been said is equally applicable to the 
public interest aspects of the exemption requests. Addi- 
tionally, the Board in the explanatory statement accom- 
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panying the recent amendment of Part 295 outlined in 
detail the reasons why it believed that issuance of seasonal 
exemptions would be in the public interest. We hereby in- 
corporate those reasons in this order by reference. The 
protesting carriers have presented nothing going to the 
question of public interest that was not considered by the 
Board in adopting Part 295 or that would lead us to a con- 
clusion here different from that which we reached there. 


In sum, we find that enforcement of the certification re- 
quirements of the Act would be an undue burden upon the 
applicant, both by reason of the limited extent of and 
unusual circumstances affecting its operations, and is not 
in the public interest. Indeed, although not required by 
statute to do so, we find an affirmative public need for the 
services for which authority is sought. The exemption 
granted hereby is for a period of a single peak season, 
pending final disposition of the carrier’s application for a 
certificate in the Transatlantic Charter Investigation® 
Denial of the exemption would foreclose the applicant from 
the market, thereby depriving it of a chance to earn reve- 
nues which, while small compared to those of certificated 
route operators, are of substantial importance and benefit 
to the applicant. 


Pan American contends that the exemption application 
does not allege facts upon which the Board could predi- 
cate the findings required by Section 416(b) and that the 
Board itself cannot supply facts to cure that deficiency. 
We cannot accept this contention. In determining whether 
to grant or deny an exemption, the Board’s function is not 
merely to resolve questions of private rights between the 
parties but is to act in the light of the over-all public inter- 
est standards of the Act. This being so, the Board is not 


8Of the pendency of this proceeding in any future year gives rise to 
additional exemption applications, their issuance will require determinations 
de novo. 
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confined to the matters set forth in the pleadings and may 
look at the reports filed with it that are relevant and 
material to the questions presented. With respect to Pan 
American’s claim that reliance on matters other than those 
set forth in the application would deprive it of its right 
to answer, the Board is delaying the effective date of this 
order for a period of 15 days, and will give interested car- 
riers who might be affected by its action 10 days within 
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which to submit a written statement in support of, or 
opposition to, the Board’s action. 
Tuererore, Ir Is Onperep: 


1. That FTL’s application in Docket 6668 be and it here- 
by is consolidated with the Transatlantic Charter Investi- 
gation, Docket 11908; 


2. That FTL be and it hereby is exempted from the pro- 
visions of Section 401 of the Act, insofar as they would 


otherwise prevent it from engaging in air transportation in 
the performance of transatlantic passenger charter flights, 
subject to the terms and conditions set forth in Part 295 
of the Board’s Economic Regulations; 


3. That any interested party may, within 10 days from 
the date of service of this order, submit a statement in 
writing in support of, or in opposition to, the Board’s 
action herein; 


4. That the exemption granted herein shall become effec- 
tive 15 days after the date of service of this order, unless 
prior to such time, the Board, upon consideration of the 
matters that may be filed in accordance with paragraph 
‘*3”? above, shall by order provide otherwise; 


5. That unless sooner terminated by order of the Board, 
the exemption granted herein shall terminate on September 
30, 1961; and 


163 
(421) 


6. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/8/ Harnovp R. Sanperson 
Harold R. Sanderson 
Secretary 
(SEAL) 


Gurney, Memser, DissenTING: 


I would not grant the exemption to The Flying Tiger 
Line Inc., to conduct transatlantic charter flights for the 
reasons set forth in my dissent to the Board’s Revision 
of Part 295 of the Economic Regulations, ER-326, adopted 
April 20, 1961. 


/s/ Cuan GuRNEY 
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STEPTOE AND JOHNSON 
‘Attorneys-at-Law 
1100 Shoreham Building 
Washington 5, D. C. 


July 20, 1961 
Civil Aeronautics Board 
Washington 25, D. C. 12487 


Re: In the Matter of the Applications of The Flying 
Tiger Line, Inc., and Seaboard World Airlines, 
Inc. 
Dockets 12423, 12487, et al. 
Orders Nos. E-17133 and E-17134 


Gentlemen : 


Pan American World Airways, Inc., opposes the Board’s 
Orders granting blanket Transatlantic Charter Exemp- 
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tions to Flying Tigers and Seaboard (Orders Nos. E-17133 
and E-17134) on grounds similar to those set forth in its 
statement dated June 30, 1961, in response to Order No. 
E-16967 and its statement dated July 7, 1961, in response 
to Orders Nos, E-17048, E-17049, E-17050 and E-17051. 
For purposes of brevity the statements of June 30 and 
July 7 are incorporated herein by reference. 


Pan American further objects to Orders E-17133 and 
E-17134 on the grounds that need for charter service by 
these certificated cargo carriers has not been shown. The 
Board’s reliance on the decision in the Air Freight Cer- 
tificate Renewal Case, 23 CAB 186 (1956) can not show a 
need for charter service by these carriers. Pan American 
was not a party to that proceeding and cannot be bound by 
anything concluded therein. 


For these reasons Pan American requests the Board to 
deny exemption to Flying Tigers in Docket 12487 and to 


Seaboard in Docket 12423. In the alternative, the Board 
should order an oral hearing on the applications for 
exemption. 


Respectfully submitted, 


Rozert J. Corser 
Attorney for Pan American 
World Airways, Inc. 
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422, 
Order No. E-17220 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 25th day of July, 1961 


Dockets 12487 & 6668 
Dockets 12423 & 11971 


In the matter of the applications of 


Fiyine Ticer Lrvz, Ino. 
SeasoaRp Wortp Arrives, Inc. 


each for exemption pursuant to section 416(b) of the 
Federal Aviation Act of 1958, as amended, and for a 
certificate of public convenience and necessity to en- 
gage in transatlantic passenger charter air transpor- 
tation. 


Docket 11908 
In the matter of the 
TRANSATLANTIC CuarTER INVESTIGATION 
Order Denying Objections 
By Orders E-17133 and E-17134, issued July 10, 1961, the 
Board, inter alia, exempted Flying Tiger Line, Inc., and 
Seaboard World Airlines, Inc., respectively, from the pro- 
visions of section 401 of the Act, insofar as they would 
otherwise prevent these carriers from engaging in air 


transportation in the performance of transatlantic passen- 
ger charter flights subject to the terms and conditions set 
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forth in Part 295 of the Board’s Economic Regulations.” 
The Board delayed the effective date of its orders for 
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a period of 15 days and afforded interested carriers 10 
days within which to submit written statements in support 
of, or in opposition to, the Board’s action. 


Pan American World Airways, Inc. (PAA) filed a state- 
ment in opposition to the instant orders in which it relies 
upon and incorporates by reference its previous objections 
raised in opposition to Orders E-16967, E-17048, E-17049, 
E-17050 and E-17051.? 


After careful consideration of the matters presented, 
the Board has concluded that the request of PAA for 
denial of the subject applications or, alternatively, for 
hearings on the matters presented, should be denied, and 
that the exemptions be permitted to become effective. The 
same objections have previously been considered and re- 
jected by the Board. Orders E-17183 and E-17207, adopted 
July 17, and July 21, 1961. 


The Board concludes that the same findings and con- 
clusion contained in Orders E-17183 and E-17207, which 
warranted the denial of the similar requests of PAA in the 
case of the exemptions granted to those carriers listed in 
footnote 2, supra, and the termination of the stays in those 
proceedings apply with equal force herein.* Accordingly, 


1The exemption authority was specified to continue until September 30, 
1961, unless sooner terminated by the Board. 

2The Board, by these orders, granted similar seasonal exemptions to 
Saturn Airways, Inc., President Airlines, Inc., Capitol Airways, Inc., 
Imperial Airlines, Inc., and Airline Transport Carriers, Inc. d/b/a California- 
Hawaiian Airlines, respectively. 

3 Although the carriers here involved are all-cargo carriers, the Board 
reaffirms its previous conclusion contained in Orders E-17133 and E-17134 to 
the ffect that the same considerations which led the Board to grant the 
seasonal exemptions to the supplemental carriers listed in footnote 2, supra, 
dictate the grant of similar exemptions to the applicants hercin, 
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the Board hereby incorporates by this reference such find- 
ings and conclusions and adopts and specifically relies 
upon them herein.* 
424 
Accorprncty, Ir Is Orperep: 
1. That the requests of PAA for relief as set forth in 


the objections heretofore referred to be and they hereby 
are denied. 


By the Civil Aeronautics Board: 


/s/ Haroutp R. SanpEerson 
Harold R. Sanderson 
Secretary 
(SEAL) 
Gurney, Member, Dissentrnc: 


I would deny transatlantic charter exemptions to these 
earriers for the reasons expressed in my dissent to the 


revision of Part 295 of the Economic Regulations, ER-326, 
adopted April 20, 1961. 


/8/ CHanx GURNEY 


4The Board also hereby adopts and specifically relies upon its previous 
findings and conclusions contained in Orders E-17133 and 17134 granting 
exemptions to the applicants herein. 
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STATEMENT OF QUESTIONS PRESENTED* 


1. Whether exemptions from the certificate requirements 
of Section 401(a) of the Federal Aviation Act authorizing 
supplemental and all-cargo air carriers to operate charter 
flights in transatlantic service on a seasonal basis in ac- 
cordance with Part 295 of the Board’s Economic Regula- 
tions, and without limitation as to number or frequency 
of flights or transatlantic points to be served, are lawfully 
within the scope of Section 416 of the Act. 


9. Whether the findings of the Board are adequate under 
the standards of Section 416. 


3. Whether the Board’s action constitutes a denial of fair 
hearing to and prejudice of the rights of petitioners in 


their participation in proceedings now pending before the 
Board for the issuance of certificates of convenience and 
necessity to the exempted carriers, in Transatlantic Char- 
ter Investigations, CAB Docket No. 11908, et al. 
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tion, dated September 12, 1961. 
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IN THE 


United States Court of Appeals 


For Tue Disrrict or CoLumsia Circuit 


No. 16,501 


Pan American Wortp Airways, Inc., Petitioner, 


v. 


Crviu AERONAUTICS Boarp, Respondent. 


No. 16,502 
Trans Wortp Arrives, Ino., Petitioner, 
v. 


Crvm Arronavtics Boarp, Respondent. 


On Petitions for Review of Orders of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER TRANS WORLD AIRLINES, INC. 


JURISDICTIONAL STATEMENT 


Petitioner, Trans World Airlines, Ine. (hereinafter 
“TWA?’’) secks review of certain orders of the Respond- 
ent Civil Aeronautics Board (‘‘the Board’’), granting to 
seven carriers* exemptions from the certificate provisions 


“Saturn Airways, Inc.; Imperial Airlines, Inc.; Capitol Airways, Ine. ; 
Airline Transport Carriers, Inc, d/b/a California Hawaiian Airlines; Seaboard 
World Airlines, Inc.; President Airlines, Inc.; and Flying Tiger Lines, Ine. 
These carriers are hereinafter referred to by short form names, ¢.g. ‘‘Saturn.’” 
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of the Federal Aviation Act of 1958. These exemptions 
authorize the air carriers named in the margin to conduct 
transatlantic charter operations without limitation as to 
frequency or points of origin and destination. While tem- 
porary (and now expired) these exemptions represent the 
initial implementation of a new Board policy pursuant to 
which similar exemptions will be issued without hearing 
each summer for the indefinite future. 


Petitioner and Pan American World Airways, Inc. are 
the only American-flag carriers certificated to conduct 
passenger operations across the Atlantic,* and both op- 
posed the issuance of these exemptions before the Board. 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 49 
U.S.C. §1486 and Section 10 of the Administrative Pro- 
cedure Act, 60 Stat. 243, 5 U.S.C. §1009. 


STATUTES AND REGULATIONS INVOLVED 


Principally involved in this review is an interpretation 
by this Court of the scope of, and proper relationship be- 
tween, Sections 401 and Section 416(b) of the Federal 
Aviation Act of 1958 (72 Stat. 754, 49 U.S.C. §1371 and 
72 Stat. 771, 49 U.S.C. §1386, respectively). The relevant 
text of these sections is set forth in Appendix A hereto. 
Also pertinent to this review are the provisions of Part 
295 of the Board’s Regulations (14 C.F.R. 295) and the 
explanatory comment accompanying the issuance of that 
regulation in its present form. These are set forth in Ap- 
pendix B hereto. 


STATEMENT OF THE CASE 


For a number of years the Board has authorized the 
operation of individual charter flights in the transatlantic 
area by a large number of carriers not otherwise author- 


* This authority includes the right to operate unlimited charters to on-route 
points and a limited number to off-route points (14 C.F.R, 207). 
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ized to engage in passenger operations. This was accom- 
plished by issuing an exemption under Section 416(b) for 
each such charter flight on the theory that it would be 
unduly burdensome on the carrier to require it to secure 
a certificate for such a limited operation.* 


In November, 1960, the Board, in a notice of proposed 
rule-making, announced that it was considering abandoning 
this practice in favor of issuing blanket exemptions to any 
carrier that met certain minimum standards to be incorpo- 
rated in a revised Part 295 of the Board’s Economic Regu- 
lations (Appendix B).** Among those standards was a 
requirement that the carrier file an application in a pro- 
ceeding, simultancously instituted, known as the Transat- 
lantic Charter Investigation, Docket No. 11908 and that it 
show the statutory requisites for exemption, as contained 
in Scetion 416(b). TWA and Pan American objected to 
this proposal on grounds inter alia (1) that such extensive 
authority could and should be granted only after hearing 
pursuant to Section 401 (and hence that the Board could 
not and should not employ the short-cut procedures of Sec- 
tion 416(b)), (2) that experience had shown that a sub- 
stantial part of the operations of the charter carriers in 
the past involved spurious charters which served to divert 
traffic from TWA’s and Pan American’s regularly sched- 
uled flights and (3) that, at the very least, the Board should 
retain the policing power implicit in requiring separate 
applications for each charter flight. 


On April 28, 1961, the Board issued an amended Part 295 
of its Economic Reculations substantially as originally pro- 
posed (Appendix B). It reiterated that a showing under 
Section 416(b) would still be required but indicated that 


*In a small minority of the total instances, the exemptions extended to 
more than ono flight for the same charterer. 


** The then Part 295 was principally a definition of charter cligibility, with 
certain reporting requirements to assist policing of charter operations. 
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it would entertain applications for blanket exemption au- 
thority during the peak (summer) traffic season in 1961 
and thereafter during each peak season until final decision 
in the Transatlantic Charter Investigation. 


Of eleven such applications filed (Tr. 1, 95, 160, 223, 273, 
331, 381),* seven were granted (Tr. 47, 122, 191, 239, 297, 
369, 412).°* Although virtually no effort was made by any 
one of the successful applicants to show that the enforce- 
ment of Section 401 would result in an undue burden by 
reason of the limited extent of, or unusual circumstances 
affecting, its operations, (and hence that Section 416(b) 
could be applicable), the Board attempted sua sponte to 
make findings in that regard (Tr. 53). And although the 
Board stated that each peak-season exemption would re- 
quire a de novo application and grant, Part 295 indicates 
that the standards to be applied in future years will be the 
same as those which underlay the seven 1961 authoriza- 
tions. 


STATEMENT OF POINTS 


1. In the orders under review, the Board has exceeded 
its powers under Section 416(b). 


2. In the orders under review, the Board has failed to 
make valid statutory findings. 


3. In the orders under review, the Board has improperly 
prejudiced the interests of TWA (and Pan American) by 
resolving pendente lite and without hearing issues in which 
those carriers have a substantial interest. 


*<Tr.’? references throughout this bricf are to the certificd transcript of 
proceedings before the Board. The joint appendix will be fully referenced to 
the certified transcript by double pagination. 


** The reasons assigned for denial of the other four were not related to the 
‘fundue burden’’ test of Section 416(b). Of the four, one (Riddle Airlines, 
Inc.) was thereafter granted on reconsideration, but the authority has now 
expired. TWA considers that this Court’s decision herein will be equally 
applicable to any future grant of authority to Riddle and hence has not 
sought review of the Riddle order. 


5 
SUMMARY OF ARGUMENT 


The action of the Board in creating without hearing an 
extensive system of transatlantic air charter services by 
resort to the exemption provisions of Section 416(b) goes 
far beyond the proper scope of that section. The section 
is designed to permit the Board to alleviate hardships that 
might be caused by rigid adherence to the economic pro- 
visions of that Act, including the requirement that those 
seeking to engage in air transportation must first secure 
a certificate. It is adaptable only to the unusual or de 
minimis situation; it was not intended by Congress to serve 
as a substitute for the certificate requirement, which is the 
keystone of the economic regulatory scheme. The Board’s 
order, therefore, is outside its authority. 


Even if it is assumed arguendo that the Board did not 
exceed its powers, it clearly failed to make proper findings 
under Section 416(b). It has not indicated how the author- 
ized carriers would be burdened by a requirement that they 
seeure a certificate. Indeed it has required that they pur- 
sue applications for such certificates as a condition of the 
present authorization. And the matters cited by the Board 
as bringing the case within the statute—the seasonality of 
transatlantic traffic, the rapid turnover of transatlantic 
charter operators, etc.—plainly do not constitute a show- 
ing of ‘‘undue burden by reason of limited extent of, or 
unusual circumstances affecting, the operations of’’ the 
authorized carriers. 


There are further consequences of the Board’s action 
in authorizing transatlantic charter carriers while it de- 
termines in a pending investigation the requirements of 
the public convenience and necessity in this field. The 
Board thereby restricts its freedom of action, for these 
carriers stand in the position of going enterprises in the 
field, despite the fact that they have not fulfilled the stat- 
utory requirements for certification. The Board cannot 
approach the possibility of eliminating these carriers from 
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the transatlantic charter field with the same degree of 
objectivity as it might determine whether to authorize them 
ab initio. This circumstance acts to the prejudice of TWA 
in the Transatlantic Charter Investigation, Docket No. 
11908, wherein it proposes to contest the need for additional 
charter authorizations in the transatlantic area and a 
fortiori, the need for seven or more additional carriers. 


ARGUMENT 
I 
The Board Has Exceeded Its Powers 


The extent to which the Board has misapplied the statute 
in authorizing the operations herein without hearing is 
plain from both the language of Section 416(b) and the 
overall structure of Title IV. 


As to the text of the section, the very choice of such 
words as ‘‘undue’’, ‘‘limited”’ and ‘‘unusual’’ show Con- 
gress’ intent to restrict the applicability of Section 416(b) 
to narrow factual circumstances.* Certainly the creation 
of a full-blown multi-carrier system of transatlantic charter 
transportation does not fall within that phraseology.*® 


The same conclusion follows when Title IV of the Act 
is viewed as a whole. The initial section (Section 401) 
provides for a system of licensing through certificates of 
public convenience and necessity, obtainable only after 
notice and hearing. Section 402 provides for somewhat 
similar grants to foreign carriers for international serv- 
ices. There follow numerous regulatory provisions with 


* The legislative history of the predecessor statute, the Civil Aeronautics 
Act of 1938, 52 Stat. 973 et seq., contains a number of references to the very 
limited scope of the section, See ¢.g. 83 Cong. Ree. 7079, 7080, 7082. 


** The fact that this has been accomplished initially by temporary grants, 
now expired, does not affect the jurisdiction of this Court. The Board’s policy 
is a continuing one, and its counsel so urged in opposing petitions for a stay 
of the initial awards on the authority of Southern Pacific Terminal Co. v. In- 
terstate Commerce Commission, 219 U.S. 498, 515-516. 
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respect to rates, fares, intercarrier agreements and the 
like. Then, Congress provided (in Section 416(a)) that 
the Board might classify carriers for regulatory purposes, 
and, finally, in Section 416(b), that it might exempt carriers, 
or classes of carriers, from any provisions of Title IV. 
But this power was to be utilized only ‘‘to the extent neces- 
sary’? and only when enforcement of the provisions would 
result in ‘‘an undue burden, by reason of the limited extent 
of, or unusual circumstances affecting, the operations of 
the carriers, or class of carriers, and would not be in the 
public interest.” The wide separation between the basic 
certificate requirements and this seemingly incidental grant 
of power to exempt from any economic provision, incorpo- 
rated in the last subsection of the last section of Title IV, 
certainly suggests that Congress did not visualize the ex- 
emption power as an important part of the Board’s func- 
tions in the licensing field. ef. Flying Tiger Lines v. Civil 
Aeronautics Board, 92 U.S. App. D. C. 260, 262, 204 F.2d 
404, 406. 


It may be noted in this connection that unlike those sec- 
tions in Title IV which might affect valuable property 
rights (certification, suspension of fares, merger, consolida- 
tion, ete.) wherein ten specific references are made to hear- 
ing,* no hearing requirement is incorporated in Section 
416(b). Also the Board’s practice regulations** provide in 
the usual exemption matter only for application, written 
answer within 10 days and reply within 7 days. Hence, as 
this Court observed in Eastern Air Lines, Inc. v. Civil 
Aeronautics Board, 87 U.S. App. D. C. 331, 185 F.2d 426, 
the Board’s findings are little more than expressions of 
opinion, based upon only a cursory view of the facts. It is 
inconceivable that Congress would have intended that any 


“Sections 401(c), (f), (g), (j) and (m); 402(d) and (f); 406(a); 
408(b) and 411. 


** Economie Regulations, Part 302, Subpart D, Rules 400 through 409 (14 
C.F.R. 302 .400 through .409). 
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decision important to the air carrier industry, or any sig- 
nificant segment thereof, would be reached in the unscien- 
tific fashion that the exemption process customarily en- 
tails.* 


The Board itself has on several occasions recognized the 
strict limitations on its powers. Thus it stated in Large 
Irregular Carriers, Exemptions, 11 C.A.B. 609, 610-611: 


‘¢ |. the power to exempt extends to section 401(a) 
and the impression obtains in some quarters that the 
Board thus has an easy and uncomplicated method, if 
it so wills, of authorizing anyone to engage in air trans- 
portation. It is quite clear, however, that this is not 
the case. A reading of section 416(b) in the light of 
the legislative history of the Act, the conditions which 
inspired its passage, and the pattern of the economic 
regulation prescribed therein leaves no doubt that the 
issuance of a certificate of public convenience and 
necessity is, and must be, the principal means of 
authorizing air transportation, and that the power to 
grant such authority through exemption is sharply re- 
stricted and is to be employed only in the extraordi- 
nary case.’’ 


Again in Standard Air Lines, Inc. et al, Exemption Re- 
quest, 9 C.A.B, 583, 584-585, the Board said: 


“There is nothing in the Act or its legislative history 
to justify the Board in bypassing the certification pro- 
visions of Section 401 of the Act by authorizing ex- 
tensive new operations which, although involving some 
experimental characteristics, are neither unusual as to 
circumstances nor limited in extent.’’ 


Moreover, in Chicago & Southern Airlines, Hot Springs 
Exemption, 7 C.A.B. 451, 454, the Board held that a mere 


“The dicta of this Court in American Airlines, Ine. v. Civil Acronautics 
Board, 98 U.S. App. D.C. 348, 235 F. 2d 845, states that the exemption of the 
large irregular carriers in that case did not fall outside the Board’s powers. 
There, however, as the Court noted (fn. 4, p. 350), fifty thousand pages of 
record had been compiled before the Board acted. Also, the Court agreed (at 
p. 353) that the exemption provision could not be employed as a substitute 
for the basic certificate requirements of tho Act. 
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showing by the carrier that the exemption would provide 
additional revenues left the Board ‘‘without statutory 
power’’ to grant the relief requested. (Emphasis added) * 


This view is reinforced by proceedings of the recently 
terminated first session of the 87th Congress. Therein 
the Senate considered and passed 8.1969, a bill to provide 
for certification of a class of supplemental air carriers. 
That bill was given very thorough study, as shown by Sen- 
ator Monroney’s remarks on the floor of the Senate on 
August 28, 1961 (107 Cong. Rec. 16060) : 


““Mr. President, this is a very complicated and diffi- 
eult piece of legislation to which the Aviation Subcom- 
mittee and the Senate Commerce Committee have 
devoted untold hours of hearings, consultation, and 
discussion in executive session.”’ 


To the same effect is the following statement of Senator 
Schoeppel (Ibid, p. 16061) : 


‘Mr. President, I know of no other piece of pro- 
posed legislation which has received as much detailed 
attention this year as this particular piece of proposed 
legislation the Senate is considering this afternoon.’’ 


Under these circumstances the unanimous report of the 
Committee (Senate Report No. 688, 87th Congress, 1st 
Session)** assumes especial significance. In commenting 
on the very operations at issue herein, that report states 
(at page 13): 


‘“‘The committee is also strongly of the opinion that 
the Board’s practice of routinely permitting large- 
scale charter operations by exemption is not only 
unwise, but illegal, because not within the ‘unusual 
circumstances’ contemplated by Section 416. The com- 
mittee hopes that hence forth [sic] charter service will 
be provided by the certificated carriers authorized to 


“cf. the Board’s discussion herein in Order No. E-17133 (adopted by 
reference in No. E-17134) of the cargo carriers’ need for additional revenucs. 


** Both the subcommittee and the Committee reported the bill unanimously. 
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provide it and not provided under an exemption by any- 
one who professes a desire to do so.’’ * 


In conclusion on this subject, note should be made of the 
Board’s claim that the power to issue these blanket exemp- 
tions derives from its previously exercised power to grant 
exemptions for individual trips. But assuming arguendo 
the validity of the Board’s past practice,** we point out 
that the logical basis for a finding that the certification 
process is an undue burden where a single trip is involved 
disappears completely where all limitations on frequency 
and points of origin and destination are removed. As this 
Court observed in American Airlines, Inc. v. Civil Aero- 
nautics Board, 98 U.S. App. D. C. 348, 356, 235 F.2d 845, 
853: 

‘“They are moved much closer to the certificated 


services. The burden of certification is no longer 
obvious.”’ 


I 
The Board Has Failed to Make Valid Findings 


Even if it is assumed that the Board had theoretical 
power to issue the orders under review, it could do so, of 
course, only by making findings ‘‘not in conclusory fashion 
in the statutory language but in such fashion that a review- 
ing court can test the validity of the finding.’? (American 
Airlines, Inc. v. Civil Aeronautics Board, supra). This it 
has clearly failed to do. The purported findings of each 
order on the issue of ‘‘undue burden’? may be summarized 
as follows: 


*Should the cited bill become law, this review would not become moot, 
because the bill requires notice and hearing before a certificate will issue. 
Also the bill directs the Board to place definitive geographical limitations in 
charter certificates (by points or areas), The current exemption permits 
charter service indiscriminately as long as a transatlantic crossing is involved. 


** Viewed singly, the Board’s past exemption orders may have appeared 
within its powers, but the issuance of scores of exemptions to the same car- 
rier, as was donc, injects a serious question of the validity of the ‘‘undue 
burden’? ‘‘unusual circumstances’’ and ‘‘limited extent’’ findings. 
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Order No. B-16967 (Saturn) (Tr. 47-54)—Operations 
are limited, both absolutely and in relation to Pan Ameri- 
ean, TWA, other supplementals and all-cargo carriers (Tr. 
49, 50). Unusual circumstances exist in the wide variety 
of activities in which Saturn may engage and in the fluctu- 
ating volume of transatlantic business (Tr. 50, 51). Dep- 
rivation of opportunity to participate in charter field 
would be burdensome, as would a requirement for filing for 
individual trip exemptions (Tr. 53). 

Order No. E-17048 (President) (Tr. 122-126)—Adopts 
findings of previous order by reference, and sets forth 
statistical data relating to ‘‘limited’’ extent of President’s 
operations (Tr. 124). 

Order No. E-17049 (Capitol) Tr. 191-194)—Same tech- 
nique as No. B-17048. 

Order No. E-17050 (Imperial) (Tr. 239-243)—Same as 
No. E-17048. 


Order No. E-17051 (California Hawaiian) (Tr. 297-301) 
—Same as No. E-17048. 


Order No. E-17133 (Flying Tiger) (Tr. 412-419)—Holds 
experimental certificate for all-cargo services, which serv- 
ices cannot be economically conducted (Tr. 414, 415). 
(Omits data as to absolute and relative size, but otherwise 
same as Order No. E-16967). 

Order No. E-17134 (Seaboard) (Tr. 369-372)—Incorpo- 
rates by reference findings of No. E-17133. 


Order No. E-17183 (Saturn) (Tr. 86-90)—Undue burden 
on Saturn to be deprived of transatlantic charter revenues 
even though it had never operated such services. 

Order No. E-17207 (President, Imperial, Capitol and 
California-Hawaiian) (Tr. 154-156)—Incorporates findings 
of E-17183 by reference. 
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The mere fact that the operations of the authorized car- 
riers are ‘‘limited’’ is clearly of no consequence under the 
statute. All carriers are ‘‘limited’’ in some degree, and it 
is only in those instances where an undue burden flows 
from the limited nature of the operations that the statute 
comes into play. There is no finding that the limited size 
of these carriers makes the certificate requirement unduly 
burdensome, nor could there logically be, since the Board 
continues to insist as a condition of the exemptions that 
certificate applications be prosecuted.* 


The wide variety of air transportation ventures in which 
the Board permits the supplemental carriers to engage can 
hardly be said to constitute unusual circumstances. In any 
event, there is no finding that these circumstances, unusual 
or not, make the acquisition of a certificate an undue bur- 
den. For, again, the Board is insisting that such a certifi- 
cate be sought by these same carriers. And the fluctuation 
by season of the transatlantic traffic is a usual circumstance 
which burdens those carriers (TWA and Pan American) 
that must provide a year-round service but certainly not 
the exempted carriers, whose entry into and withdrawal 
from the market is wholly voluntary. 


Deprivation of revenues pending acquisition of operating 
authority is, of course, the usual circumstance in the 
licensing field and has been specifically declared by this 
Court not to satisfy the requirements of Section 416(b). 
Pan American World Airways, Inc. v. Civil Aeronautics 
Board, 104 U.S. App. D. C. 288, 291, 261 F.2d 754, 757. 
The Court there stated: 


‘‘Obviously, any carrier, not granted an exemption 
will be ‘deprived’ of an opportunity to earn revenues 
from a particular carriage until it is awarded a certifi- 
cate therefor. The Board has found only one circum- 


* In the past, the Board has required certificates for such limited operations 
as helicopter services operating within a small radius of New York, Chicago 
and Los Angeles, and numerous other modest air transportation undertakings. 
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stance here that is not present in every certification 
proceeding: Seaboard’s financial distress. This is in- 
sufficient.’’* 


The purported burden of filing an application for each 
charter flight—as required in the former Part 295—is as 
a practical manner miniscule. The carriers will still be 
required to maintain records covering the date formerly 
reported to the Board, and such reporting historically in- 
volved the forwarding to the Board of a few pieces of 
paper as to each charter, typically about a $25,000 trans- 
action. Moreover, to rule that nonfiling of matter is less 
burdensome than filing the same matter completely begs 
the question of whether an undue burden is posed by a re- 
quirement of certification. 


The finding as to Seaboard and Flying Tiger that they 
should be exempted from the certificate requirements be- 
cause their certificated cargo operations are operating at 
a loss seems particularly strained. Except for the greater 
scope of the authority at issue, it is markedly similar to 
the Board’s rationale in previously exempting Seaboard to 
carry mail, which was vacated by this Court in the Pan 
American case, supra. As the Court pointed out there, the 
certificate obligations of Seaboard (and Flying Tiger) 
were voluntarily undertaken in the face of claims by oppos- 
ing carriers that they could not be economically operated. 
Hence the economic losses cannot be deemed unusual; 
they were predictable, and, indeed, predicted. <Airfreight 
Certificate Renewal Case, 23 C.A.B. 186, 218-219. 


The Board also seeks to justify its current orders on the 
ground that other carriers hold charter authority extend- 
ing beyond the geographical scope of their certificates by 
virtue of the provisions of Section 401(e). But this argu- 
ment is subject to two patent defects, first that all such 


*Here even the findings of financial distress are absent, although in the 
case of Flying Tiger and Seaboard the Board cites some recent operating 
losses, 
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charter authority of other carriers, including foreign air 
carriers, is, under the Board’s regulations, limited in re- 
lation to their other activities;* and second, that in a de- 
termination made after hearing in the Large Irregular 
Carrier Investigation, Docket No. 5132, et al., the Board 
ruled that no such transatlantic passenger charter author- 
ity should be included in the certificates issued to the 
supplemental carriers.** Certainly, there has been no find- 
ing, nor even any attempted showing, that some sudden 
emergency requires abandonment of the normal statutory 
procedures, On the contrary, the transatlantic charter mar- 
ket remains unchanged, as the Board’s findings emphasize. 


In substance, what the Board has attempted to do here 
is similar to its prior actions which this Court set aside in 
the Pan American ease and in American Airlines v. Civil 
Aeronautics Board, 98 U.S. App. D. C. 348, 235 F.2d 
845.*** The Board has made an a priori determination 
that transatlantic charter operations by carriers not certifi- 


cated in that area would serve a useful purpose, while at 
the same time it has provided an opportunity (in this case 
through the Transatlantic Charter Investigation, Docket 
No. 11908) for all interested persons to submit evidence on 
the issue. In the Pan American case it made a similar de- 
termination with respect to transatlantic mail pending 
certificate proceedings on the same subject, and in the 


* Both Parts 207 (14 C.F.RB. 207) and 212 (14 C.F.R. 212) of the Board’s 
Regulations fix a ceiling upon off-route charters of roughly 10 per cent of 
on-route volume of service, measured in revenue plane miles. 


** See Part 207.2 of the Board’s Economic Regulations (14 C.F.R. 207.2). 
The Board has also ruled that no passenger charter rights inhere in an 
all-cargo certificate, and this Court has upheld that view. Flying Tiger Lines 
v. Civil Aeronautics Board, supra. 


*** American Airlines, Inc. v. Civil Aeronautics Board, 97 U.S. App. D.C. 
324, 231 F. 2d 483, is plainly distinguishable. That case involved the unusual 
situation of a Post Office Department experiment in the carriage of surface 
mail by air, as to which the Postmaster General had fixed an expiration date. 
Following the certificate process would have deprived the exemptees of any 
participation in the experiment because of the time factor. 
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American case, with respect to domestic passenger traffic, 
again pendente lite. In each instance it has narrowed the 
statutory tests of Section 416(b) to ‘‘public interest’’ alone 
and ignored, or paid only lip service to, the ‘‘undue 
burden’’ requirement.* In TW4A’s view even the findings 
of public interest are demonstrably unsound, but these are 
considerations more appropriate to the investigation now 
before the Board. The important point at this juncture is 
that the Board has made no proper findings of ‘‘undue 
burden by reason of limited extent of, or unusual circum- 
stances, affecting the operations’’ of the carriers authorized. 


qr 


The Board’s Action Prejudices TWA’s Position in the 
Transatlantic Charter Investigation 


As outlined by the Board, the Transatlantic Charter In- 
vestigation, Docket No. 11908, will concern itself with the 
issue of whether one or more of 31 applicants should be 


granted certificates for transatlantic charter operations. 
That determination will involve resolution of two subsid- 
iary issues, the requirements of the public convenience and 
necessity and the fitness, willingness and ability of the 
applicants. 


It is clear that in its present orders the Board has largely 
resolved both these issues, at least to the point where it 
would have an extreme reluctance to hold at the end of its 


* Amendment of Section 416(b) to make public interest the exclusive test 
in certain circumstances was sought by the Board as long ago as 1947. This 
was to be accomplished by permitting the Board to issue temporary certificates 
during formal proceedings on applications for particular operations, but, only 
where service was not otherwise provided. See H.R. Rep. 987, 80th Cong. Ist 
Sess. (1947); Annual Report of Civil Acronautics Board for 1947, p. 29. A 
bill to this effect passed the Houso but died in the Senate, For a number of 
years thereafter, the Board continued to press for broader exemption authority 
in its annual reports. See Annual Report for 1949, p. 43; Annual Report for 
1950, p. 38. 
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investigation that no charter carrier should be authorized.” 
Thus to alter the position of the parties on the eve of the 
investigation amounts to a deprivation of fair hearing. In 
Community Broadcasting, Inc. v. Federal Communications 
Commission, 107 U.S. App. D. C. 95, 274 F.2d 753, the Com- 
mission temporarily authorized one of two competing appli- 
eants for a broadcasting license. As the Board has done 
here, the Commission assured the Court that this grant 
would have no weight in the later comparative hearing for 
permanent authority. This Court, however, vacated the 
Commission’s action. It said: 


‘¢. | It is suggested that to question this [the Com- 
mission’s assurances] involves a challenge to the good 
faith of the Commission. But this is not a matter only 
of good faith. Ordinary human experience tells us 
that these factors have a force which cannot always be 
set aside by the triers no matter how sincere their 
effort or intent. ... To argue, as appellant does, that 
this may weigh in the balance of an otherwise close 
question is not a challenge to the good faith or integrity 
of the triers; it is a recognition that they are mortal 
men.’’ [Footnote omitted]. 


Certainly, as the Court recognized, the Board is ignoring 
reality when it avers that the authorized carriers gain no 
advantage from the fact of past identification with the mar- 
ket. Indeed, in Standard Airlines, Inc. v. Civil Aeronautics 
Board, 85 U.S. App. D. C. 29, 177 F.2d 18, this Court indi- 
cated that temporary authority would be legally protected, 
even whereby its terms subject to ‘‘immediate suspension,”’ 
against threat of withdrawal without hearing. 


In numerous cases, the Courts have recognized the ca- 
pacity of extraneous facts to influence unconsciously even 
the best trained judicial minds. The late Judge Frank, 
writing in U.S. ex rel. Accardi v. Shaughnessy, 219 F.2d 
77, rev. sub nom. Shaughnessy v. Accardi, 349 U.S. 280, 


* The position that no such carriers are necded will be urged by TWA and, 
we would assume, by Pan American. 
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finds authority for this proposition not only ‘‘in the words 
of Freud and his disciples’? but also ‘‘in the writings of 
Plato, Aristotle, Euripides, Dante, Montaigne, Shake- 
speare, Moliere, Pascal, Pope, Byron, Dr. Oliver Wendell 
Holmes and his sagacious son, to say nothing of novels 
since Fielding to the present.’’ See also Peck v. Pierce, 
163 Conn. 310, 28 Atl. 524; McLaughlin v. Los Angeles Ry. 
Corp., 180 Cal. 527, 182 P. 44; Rapson v. Leighton, 187 
Mass. 432, 73 N.E. 540; People v. Giles, 70 Cal. App. 2d 872, 
161 P.2d 623; State v. Sims, 131 S.C. 422, 127 S.B. 840, 
Commonwealth v. Johnson, 348, Pa. 349, 35 A.2d 312. While 
obviously the Board should not, indeed cannot, shut itself 
off from the continuous flow of facts regarding air trans- 
portation it should not knowingly create situations that will 
dilute the objectivity of its quasi-judicial determinations. 
That it has done here. 


CONCLUSION 


The Board’s orders under review should be set aside and 


the jurisdiction of this Court exercised to enjoin further 
awards of transatlantic charter authority under Section 
416(b) and Part 295 of the Board’s Economic Regulations 
without hearing. 


Respectfully submitted, 


Warren E. BAKER 
Shoreham Building 
Washington, D. C. 
Attorney for Petitioner 
Trans World Airlines, Inc. 
Henry P. Bevans 
Apert L. Lepcarb, JR. 
CHADBOURNE, ParKE, WHITESE & WOLFF 
25 Broadway 
New York 4, N. Y. 


Of Counsel 
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APPENDIX A 


Section 401 of the Federal Aviation Act of 1958 (72 Stat. 754, 
49 U.S.C. 1371) 


CERTIFICATE REQUIRED 


Sec. 401. (a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued by the 
Board authorizing such air carrier to engage in such 
transportation. 


Appuication For CERTIFICATE 


(b) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form 
and contain such information, and shall be accompanied by 
such proof of service upon such interested persons, as the 
Board shall by regulation require. 


Notice or APPLICATION 


(c) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Board and to such other persons as the Board may by 
regulation determine. Any interested person may file with 
the Board a protest or memorandum of opposition to or in 
support of the issuance of a certificate. Such application 
shall be set for public hearing, and the Board shall dispose 
of such application as speedily as possible. 


IssuaNCE OF CERTIFICATE 


(d) (1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, and 
able to perform such transportation properly, and to con- 
form to the provisions of this Act and the rules, regulations, 
and requirements of the Board hereunder, and that such 
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transportation is required by the public convenience and 
necessity ; otherwise such application shall be denied. 


(2) In the case of an application for a certificate to en- 
gage in temporary air transportation, the Board may issue 
a certificate authorizing the whole or any part thereof for 
such limited periods as may be required by the public con- 
venience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform such transportation 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder. 


Section 416 of the Federal Aviation Act of 1958 
(72 Stat. 771, 49 U.S.C. 1386) 


EXEeMPTiIons 


(b) (1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this title 
or any provision thereof, or any rule, regulation, term, 
condition, or limitation prescribed thereunder, any air car- 
rier or class of air carriers, if it finds that the enforcement 
of this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and is 
not in the public interest. 
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APPENDIX B 


Excerpts from Civil Aeronautics Board, Economic Regulations, 
Effective, April 28, 1961 


[Reg. ER-326] 
Part 295—TRANSATLANTIC CHARTER TRIPS 
Revision of Part 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D.C., on the 20th day of April 1961. 


This part contains the amended general requirements 
governing applications for, and operations under, indi- 
vidual exemption orders authorizing the performance of 
transatlantic passenger charter flights by United States air 
carriers other than carriers certificated to provide un- 
limited passenger service over designated routes. The reg- 
ulation does not itself grant any authority for the operation 
of transatlantic passenger charters and any carrier seek- 


ing such authority must file application in accordance with 
the provisions of this part for an exemption pursuant to 
section 416(b). 


Historically, a major objective of the Board has been 
the development of the potentially large mass international 
travel market in the United States without undue diversion 
from the regularly-scheduled, individually-ticketed services 
of United States and foreign flag route operators. In fur- 
therance of this objective, the Board has granted individual 
authorizations for transatlantic charter flights to carriers 
not otherwise thereunto authorized, but has also imposed 
and from time to time has redefined standards for charter 
eligibility of groups. Thus, in 1957, we amplified the gen- 
eral criteria for charter eligibility which we had followed 
in 1955 and 1956. These criteria were largely those that 
had been previously developed by the carriers and the 
Board, and had been embodied in IATA Resolution 045, 
which contains the requirements established by scheduled 
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international route operators for their own operations. In 
1958, we made these criteria more specific and susceptible 
of precise application. And in 1959, we embodied them 
with minor modifications in an Economic Regulation (Part 
295), giving them greater stability and legal effect than 
theretofore. In 1959, we also concluded the Forcign Off- 
Route Charter Investigation, Docket 7173, in which foreign 
air carriers were for the first time authorized to perform 
off-route charters in air transportation. In addition to 
amending their permits to provide this authority, we pro- 
mulgated a new Economic Regulation (Part 212) and estab- 
lished as guides for issuance of a charter authorization 
standards similar to those in Part 295, In 1960, after the 
IATA carriers had finally undertaken, upon the Board’s 
suggestion, to provide more definitive and enforceable 
standards for their own operations, we undertook to modify 
Parts 295 and 212 in order to conform our requirements in 
substantial respects to those now provided in amended 


TATA Resolution 045.? Consequently, at such time charter 
requirements for all classes of transatlantic carriers had 
become substantially similar. 


During the developmental period of this program, the 
Board considered it necessary and desirable to pass on 
each individual passenger charter flight in foreign air 
transportation by supplemental and certificated cargo car- 
riers, and Part 295, as hitherto in effect, thus required 
special authorization by exemption for each charter. 


However, on November 14, 1960, the Board issued a no- 
tice of proposed rule making (EDR-21, Docket 11907, 25 
F.R. 10944) in which it proposed to amend Part 295 to pro- 
vide, instead, the framework within which it might grant 
temporary (seasonal) blanket exemption authority. Upon 


1It was also necessary to impose as conditions to approval of Resolution 
045 certain standards, especially with respect to travel agency participation in 
charters, which IATA had not provided for in the Resolution. See Order 
E-16295, dated January 23, 1961. 
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consideration of all relevant matter in the comments re- 
ceived in response to the notice, the Board has decided to 
adopt revised Part 295 substantially as proposed. 


The regulation contemplates the granting of temporary 
exemption authority, during the tourist charter season, in- 
dividually to those supplemental and all-cargo carriers 
which are also applicants in a now current proceeding to 
determine whether such carriers, or any of them, should be 
certificated to conduct transatlantic passenger charters? 
and which are otherwise qualified. This regulation further 
sets forth the criteria and conditions which shall be ob- 
served in conducting passenger charter operations pur- 
suant to such temporary authority as may be granted here- 
after. 


It should be noted that such exemptions as may be subse- 
quently granted will be within the seasonal period of trans- 
atlantic charter activity from April through September. 
Further, pending completion of the aforesaid charter in- 
vestigation, seasonal exemptions will be annually renew- 
able upon regular application as set forth in $295.5 of the 
part. Of course, applications for exemption authorization 
for individual charter trips may still be made in conformity 
with Part 302 of the Board’s Procedural Regulations, and 
insofar as charterworthiness is concerned, the standards 
of this regulation will be largely determinative of the dis- 
position of such applications. However, the Board does 
not contemplate that it will grant individual flight ap- 
provals to supplemental or cargo carriers where the carrier 
either has not applied, or has applied and been found un- 
qualified, for the seasonal exemption herein contemplated, 
except in unusual or compelling circumstances. 


The Board believes that several basic considerations sup- 
port the conclusion that seasonal passenger charter author- 
ity in the transatlantic market for supplemental and all- 


2 Transatlantic Charter Investigation, Docket 11908. 


vi 


cargo carriers will be in the public interest. It is recog- 
nized that there has been a substantial and sustained 
growth of transatlantic passenger charters and that supple- 
mental air carriers have provided a significant part of this 
service. During the 1960 season, for instance, supple- 
mental carriers conducted a total of 226 flights or approxi- 
mately 17 percent of the combined number of flights con- 
ducted by Part 295 and IATA carriers. There is reason 
to believe that such services by these carriers will continue 
to be needed. The charter season is, for the most part, 
also the extremely busy regular service season over the 
North Atlantic for the IATA carriers. Further, these 
latter carriers have generally been engaged in a jet re- 
equipment program and may increasingly find it uneco- 
nomic to maintain appropriate facilities to operate piston 
aircraft merely to serve a seasonal charter market. Yet, 
jet capacity and costs may be such as to reduce substanti- 
ally the potential of jet aircraft for charter services, par- 


ticularly with respect to small groups. From its contacts 
with chartering groups in past years, the Board is informed 
that such groups have sometimes been unable to obtain 
charter flights at the times they desired them. 


A second major consideration is that it no longer is ad- 
ministratively necessary to retain the requirement that non- 
route operators obtain special authority for each charter. 
The standards of charter eligibility are now sufficiently 
precise and understandable to preclude substantial inad- 
vertent violations of charter principles which would lead 
to a breakdown in the proper distinction between charter 
and individually-ticketed services and thus have a serious 
adverse effect on regularly scheduled services. 


A third consideration for the present action is the eco- 
nomic and administrative burden which supplemental and 
cargo carriers have had to sustain in being required to ob- 
tain special approval for each passenger charter trip. 
These carriers are relatively small particularly as com- 
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pared with passenger route operators, and the necessity 
of obtaining prior authorization for each charter makes 
advance planning of their operations considerably more 
difficult. As comments from carriers reveal, equipment 
must often be committed a substantial time in advance and 
projection must be made with respect to the economical 
use of aircraft (¢.g., resolving the problems of filling empty 
ferry legs). It was further stated in comments that amelio- 
ration of these factors would afford greater opportunity 
for the subject carriers to maintain and develop all their 
services. Comments also indicated that the expense, time 
and paperwork required for preparing and pursuing so 
many applications is not insignificant in total effect, and 
the adverse sales impact of a charterer’s knowing that 
specific authorization must be sought from the Board ap- 
pears to be undue competitive disadvantage. Comments 
showed that such factors may well have been instrumental 
in causing withdrawal from the market of seemingly suc- 
cessful passenger charter operators and apparently have 


contributed to the changing identities of carrier partici- 
pants in transatlantic charter operations. Since the market 
for these carriers is seasonal, its attractiveness from an 
economic standpoint is limited.* Under these circumstances, 
relatively small impediments can loom as large factors in 
a decision to devote resources to it. 


These three basie considerations noted above have 
prompted the Board to institute the proceeding to investi- 
gate whether certificates should be granted to those carriers 
which would undertake on a sustained basis to meet such 
need as may exist for passenger charter services additional 
to those provided by the passenger route operators. The 
same considerations also indicate that any exemptions 
which may be issued to such carriers pending final determi- 


3We, of course, recognize that the fluctuations in MATS?’ policy and its 
effect on the availability of backhauls affect the economy of charter service 
and the desirability of participation in this market. 
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nation in the aforesaid proceeding should be on a seasonal 
rather than an individual charter basis. 


Various objections to the proposed regulation were re- 
ceived from transatlantic passenger route carriers. Thus, 
they assert that the contemplated blanket exemptions would 
be issued on the theory that supplemental and all-cargo 
carriers have a right to be in the transatlantic passenger 
market free of the disadvantage of adherence to a prior 
approval procedure which does not apply to route carriers. 
However, the Board’s conclusion that a change from indi- 
vidual to seasonal exemption would be in the public interest 
is not based on the concept of affording relief because of 
any rights in the market. The rule contemplates appropri- 
ate temporary relief for qualified carriers coming within its 
purview in the conduct of operations which supply a needed 
supplementation of other services. It is consonant with the 
declared policy of the Board to develop charter services as 
the public interest requires. It does not place the supple- 


mental and all-cargo carriers on an equal competitive basis 
with transatlantic route operators which retain the advan- 
tages of more stable authorizations, market identification, 
larger sales organizations, and in case of on-route charters, 
established stations. Further, seasonal exemptions, like 
individual charter exemptions, can be granted only if they 
satisfy the requirements of section 416(b). 


Comments also asserted vagueness of the Board’s tenta- 
tive conclusions concerning the burden involved in existing 
procedures, and question whether any appreciable burden 
would be removed from the supplemental and all-cargo car- 
riers by eliminating the requirement of prior approval. 
These comments also question the Board’s conclusion that 
the identification of carriers participating in this traffic has 
changed because of the burden of making prior application, 
and call it unsupported and a mere guess, advocating the 
hypothesis that the transatlantic passenger charter service 
is inherently unprofitable for supplemental air carriers. 
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Conversely, other comments from a route air carrier object 
that the regulation would attract additional supplemental 
and all-cargo carriers to this market. Comments of supple- 
mental and all-cargo operators generally tend to confirm 
the Board’s tentative conclusion, derived from processing 
of Part 295 charter applications during the past years, that 
the prior approval requirement was a serious administra- 
tive and economic burden. Since exemptions will be 
granted only upon application and in accordance with the 
provisions of section 416(b), the regulation as such is not 
determinative of the number of authorizations which the 
Board will issue thereunder. Of course, no exemption will 
be issued to other than qualified carriers. 


It is also asserted that a change to seasonal authoriza- 
tions is untimely in that it would result in substantial 
awards not required by any emergency and in the face of 
doubt as to whether decision in the certificate proceeding, 
Docket 11908, will result in awards of any charter author- 
ity. Various arguments relating to the issues in that pro- 
eeeding are made to show the existence of such doubt. An- 
other carrier comments that the awards would prejudge 
the certificate proceeding. However, as stated above, the 
Board presently deems continuation of the transatlantic 
charter services of supplemental and all-cargo carriers 
necessary in the public interest, and this revision of the 
regulation merely reflects the Board’s conclusion that this 
should be accomplished by seasonal grants. Any exemp- 
tion that may be issued will be for the peak charter season 
of the year and renewal of such exemption will require a 
de novo determination under section 416(b). The issue 
of seasonal exemptions will not prejudge the certificate 
proceeding, Docket 11908, or any issue therein. 


Objection to the regulation is also made on the ground 
that transatlantic charter operations by supplemental and 
all-cargo carriers adversely affect the economy of the 
scheduled airlines, at the very time when unnecessary du- 


plication of service should be eliminated and such opera- 
tions are not needed. We do not conceive of the transatlan- 
tic passenger charter service as unnecessary duplication. 
Thus the Board believes that the standards of Part 295 
adequately protect the scheduled route carriers from un- 
due diversion. 


Further comment was submitted advocating that this 
regulation should be effectuated only after formal hearing. 
The hearing to be held in the certificate proceeding which 
we have instituted will be directed to the long range needs 
and authorizations in the transatlantic passenger charter 
field. The comments contained nothing that would estab- 
lish that hearings prior to the issuance of this regulation 
are required as a matter of law or by public interest con- 
siderations. Although this regulation, by itself, grants no 
rights, the Board is adopting the regulation in the belief 
that the requisite findings under section 416(b) can be made 
in the event that an application is filed by a properly quali- 
fied applicant. There will be adequate opportunity for ob- 
jection respecting any particular application for temporary 
authority filed pursuant hereto. 


In further comments received, objection has been made 
to the exclusion of any supplemental carrier from eligibility 
for exemptions under this rule and especially to exclusion 
on the ground that the supplemental carrier is not an ap- 
plicant for a charter certificate in the above-mentioned pro- 
ceeding. Conversely, other comments deplored an alleged 
lack of adequate standards or limitations to insure the fit- 
ness of carriers granted blanket authority. The Board is 
satisfied that the public interest justifies keying its trans- 
atlantic charter policy to the operations of those carriers 
which have exhibited a sustained interest in the operation 
of transatlantic charters. Further, this Part contemplates 
that successful applicants will have met completely ade- 
quate standards of fitness. Section 295.5 now specifically 
requires that applications be accompanied by such addi- 
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tional supporting information as data showing whether the 
applicant possesses aircraft capable of providing the serv- 
ice; whether capital required to operate is available to it; 
whether it has made arrangements for protecting char- 
terers’ deposits so as to be in a position to make prompt 
refunds when flights are not operated; whether it has defi- 
nite plans to operate, such as signed conditional contracts 
or options; whether it has a reasonable program for as- 
suring on-time departures and for suitable substitute ar- 
rangements where emergency situations necessitate substi- 
tute service; whether it will provide a point of contact 
overseas for charter groups for securing information re- 
garding return trips; and that it has the ability to conform 
to all the provisions of the Act and the requirements there- 
under. Previous experience in the transatlantic pro rata 
charter market will also be a factor to be considered. 


It was also suggested that all-cargo carriers be excluded 
from this Part in conformity with a concept of encouraging 
specialists to devote their endeavors to developing their 
own limited markets. The proposition would have greater 
foree if the all-cargo carriers were firmly established in 
their regular cargo work on a stable and sound economic 
basis. The role of the all-cargo carrier in the subject 
charter services may be better determined after decision 
in the Domestic Cargo-Mail Service Case (Docket 10067, 
et al.). There is insufficient reason to exclude all-cargo 
carriers at this time from this regulation. 


Several comments were submitted suggesting greater 
safeguards against violations of bona fide charter oper- 
ations hereunder. It was proposed that basic charter data 
be filed prior to each flight with the Board, be open to public 
scrutiny and objection, and be subject to disapproval by the 
Board. Concern was also voiced as to the availability of 
effective sanctions. 


Charter standards are now sufficiently clear and precise 
and so well known to carriers that there can be no confusion 
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on the part of an operator or his competitor as to what con- 
stitutes a violation of the Board’s charter concept. Any 
substantial violations can be expected to become readily 
known to competing carriers and could be reported to the 
Board by appropriate complaint. Further, information on 
every charter flight must be filed monthly pursuant to this 
part and can serve as an additional source of information 
available to the public for checking on the validity of opera- 
tions performed. In addition, much more detailed data, 
under certification of charterer, travel agent, and carrier, 
as to each charter operation must be retained by the carrier 
available for Board inspection. With such opportunity to 
discover violations being available there is little likelihood 
that carriers would knowingly engage in unauthorized oper- 
ations and risk the quite sufficient sanction of later not being 
found fit for a charter certificate. Such authority as may 
be issued under this part will be subject to amendment or 
revocation in the discretion of the Board. 


While it is true that the self-interest of supplemental and 
all-cargo air carriers would not directly cause them to pro- 
tect the individually-ticketed passenger market, their self- 
interest in remaining eligible for renewal of authorizations 
and eventual certification will constitute a strong incentive 
for them to abide by the regulation. 


From the fact that in the past some carriers submitted 
charter applications which the Board had to reject, it does 
not follow that they would have performed such charters 
on their own responsibility. It is expected that the carriers 
will, for their own protection, ask for an advisory opinion 
in doubtful cases, and for a waiver in cases more clearly 
outside the standards of these rules. 


§ 295.1 Applicability. 


This part establishes the requirements governing appli- 
cations for, and operations under, individual exemption 


orders authorizing for periods up to 180 days but terminat- 
ing not later than September 30 of any year, the perform- 
ance of pro rata; mixed and/or single entity charter flights 
for transatlantic passengers by United States flag air car- 
riers other than carriers certificated to provide unlimited 
individually ticketed passenger service over designated 
routes. Each application will be considered and passed 
upon by the Board in accordance with the statutory stand- 
ards of section 416(b) of the Act. Such application shall be 
filed and submitted in compliance with the applicable pro- 
visions of this part. Operations under any such individual 
exemption authorizing the performance of transatlantic 
passenger charter flights shall be conducted in conformity 
with the pertinent requirements of this part unless other- 
wise specifically authorized by the Board. The provisions 
of this regulation shall not be construed as limiting any 
other authority to engage in air transportation issued by 
the Board. 


§ 295.5 Application for exemption authority. 


Proceedings on applications for exemption authority pur- 
suant to section 416(b) of the Federal Aviation Act of 1958 
to conduct transatlantic passenger charter flights (pro- 
rata, mixed and/or single entity charters) shall be gov- 
erned by §§ 302.400 to 302.409 of this chapter (Rules 400 
to 409 of Part 302 of the Board’s Procedural Regulations), 
subject, however, to the following additional or different 
provisions: 


(a) Applications may be filed only by air carriers which 
are applicants in good standing for transatlantic charter 
authority in Transatlantic Charter Investigation, Docket 
11908, instituted by Board Order E-16023 of November 14, 
1960. 


(b) Applications for exemption authority shall be filed 
with the Board at least 60 days prior to the proposed first 
flight under such authority. 
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(c) The application shall state whether authority to fly 
pro-rata charters, mixed charters, and/or single entity 
charters is requested; the scope of the charter service to be 
provided; and the program to be employed for screening 
charters for full compliance with this part (including provi- 
sions for canceling charters contracted for but found not to 
be bona fide). It shall also be accompanied by all other per- 
tinent data including but not limited to a showing whether 
the applicant possesses aircraft capable of providing the 
service ; whether the capital required to operate is available 
to it; whether it has made arrangements for protecting 
charterers’ deposits so as to be in a position to make prompt 
refunds when flights are not operated; that it has appro- 
priate pro rata charter tariffs on file with the Board pursu- 
ant to § 295.13; whether it has definite plans to operate, such 
as signed conditional contracts or options; whether it has 
a reasonable program for assuring on-time departures and 
for suitable substitute arrangements where emergency situ- 
ations necessitate substitute service ; whether it will provide 
a point of contact overseas for charter groups for securing 
information regarding return trips; and that it has the 
ability to conform to all the provisions of the Act and the 
requirements thereunder. 


(d) Copies of the application shall be served on each di- 
rect air carrier certificated to provide unlimited transat- 
lantic passenger service. 


§ 295.6 Reporting and record retention. 


(a) Fifteen days after the end of each calendar month, 
each carrier holding operating authority pursuant to this 
part shall file with the Board’s Bureau of Economie Regu- 
lation a report setting forth the following information per- 
taining to each charter flight performed during said month 
pursuant to such authority: 


(1) Date of trip; 


(2) Points served; 
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(3) Number of round-trip and one-way passengers ; 
(4) Name of chartering organization; 


(5) Description of chartering organization disclosing 
basis for conclusion that the group is bona fide (identify 
criteria relied upon) ; 


(6) Name of travel agent; and 
(7) Construction of tariff charge. 


(b) Prior to performing any charter flight pursuant to 
this part the carrier shall execute, and require the travel 
agent (if any) and charterer to execute, the form ‘‘State- 
ment of Supporting Information’’ attached hereto and 
made a part hereof. 


(c) Each air carrier holding operating authority pur- 
suant to this part shall comply with the applicable record- 
retention provisions of Part 249 of this sub-chapter, as 
amended. 


Gurney, Member, Dissenting: 


I cannot agree that the present charter regulations re- 
quiring the supplemental and cargo carriers to secure in- 
dividual exemptions from the Board for operating charters 
in foreign air transportation are in need of amendment. 
For the most part, this charter policy has met the require- 
ments of group travel and has tended to insure compliance 
with the Board’s requirements. The blanket exemption 
authority given by this revision of Part 295 of the Economic 
Regulations will complicate, instead of ease, the Board’s 
problems in this field by requiring more surveillance of the 
operations of the carriers and the charterers without pro- 
viding a prompt and adequate remedy for any irregularities 
which may be found. Tighter controls over this market 
are required rather than a relaxation of requirements as 
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here provided. Nor am I convinced that this amendment is 
necessary for administrative convenience. In the long run, 
little, if any, manpower in the Board will be saved. 


Since the Board is determined to adopt this amendment, 
a vital safeguard should have been provided to insure that 
minimum rate practices are followed. The experiences in 
the bidding practices relative to the ‘‘Classification and 
Exemption of Air Carriers While Conducting Certain 
Operations for the Military Establishment’’ (Part 294 of 
the Economie Regulations) should be sufficient warning 
to the Board to establish minimum rates here. In adopting 
a new policy toward the international charter market, the 
Board should assist those carriers in establishing a profit- 
able business and thereby assure an efficient operation to 
that seement of the public which will be served. Instead 
of waiting for a rate war to develop, the Board could 
effectively lessen the danger of competitive practices which 
could reduce the rate to an uneconomical level for all 


participating carriers. Action by the Board on each tariff 
filing under this regulation will impose unwarranted work- 
load problems on the Board. 


Furthermore, the exemptions contemplated by this re- 
vision fail to meet the legal requirements of Sections 416(b) 
and 801 of the Act and tend to prejudice the Board’s 
determination of need for such service in the Transatlantic 
Charter Investigation, Docket 11908. 


It is difficult to understand how the Board will be able to 
make the necessary findings required by Section 416(b) 
of the Act that a 180-day exemption, renewable annually, 
would relieve an undue burden by reason of the limited 
extent of or unusual circumstances affecting the operations 
of such air carriers. It is more reasonable to conclude that 
exemption authority for each individual flight as is the 
current practice more clearly meets the standards of Sec- 
tion 416(b) than a blanket authority for an unlimited 
number of flights over a prolonged period. 
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Since this exemption policy applies to foreign air trans- 
portation over which the President has exclusive authority, 
it is incumbent upon the Board to submit this policy 
pronouncement to the Executive in accordance with the pro- 
visions of Section 801 of the Act. The issuance of blanket 
exemption authority to the many supplemental and cargo 
carriers who may make application therefor is an action in 
which the President may have an interest and upon which 
he should have an opportunity to comment. 


The Board’s action here also tends to prejudice the 
determination of the need for transatlantic charter car- 
riers in Docket 11908 by granting substantially similar 
authority by Exemption to those carriers filing applications 
for certificates in the Transatlantic Charter Investigation. 
Without a showing of an emergency requiring expeditious 
action, the present practice of granting individual exemp- 
tions should not be amended. The Board’s freedom of 
action in the certificate proceeding is being seriously 
impaired. 


/s/ CHAN GURNEY 
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STATEMENT OF QUESTIONS PRESENTED* 


1. Whether exemptions from the certificate requirements 
of Section 401(a) of the Federal Aviation Act authorizing 
supplemental and all-cargo air carriers to operate charter 
flights in transatlantic service on a seasonal basis in ac- 
cordance with Part 295 of the Board’s Economic Regula- 
tions, and without limitation as to number or frequency 
of flights or transatlantic points to be served, are lawfully 
within the scope of Section 416 of the Act. 


2. Whether the findings of the Board are adequate under 
the standards of Section 416. 


3. Whether the procedures employed by the Board af- 
forded petitioners a fair, lawful and adequate opportunity 
to meet the matters on which the Board relied in author- 
izing the exemptions made the subject of this review pro- 


ceeding. 


4. Whether the Board’s action constitutes a denial of 
fair hearing to and prejudice of the rights of petitioners 
in their participation in proceedings now pending before 
the Board for the issuance of certificates of convenience 
and necessity to the exempted carriers, in Transatlantic 
Charter Investigations, CAB Docket No. 11908, et al. 


* As stipulated by counsel in Pre-hearing Conference Stipulation, herein, 
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IN THE 


United States Court of Appeals 


For tHe Distraicr or Cotumsia Crecurr 


No. 16,501 
Pan Amentcan Wortp Amways, Inc., Petitioner, 
v. 


Civ Azronavtics Boarp, Respondent. 


No. 16,502 
Trans Worip Amines, Inc., Petitioner, 


v. 


Crviz AERonavtics Boarp, Respondent. 


BRIEF FOR PETITIONER 
PAN AMERICAN WORLD AIRWAYS, INC. 


JURISDICTIONAL STATEMENT 


The petitioners in these cases, Pan American World Air- 
ways, and Trans World Airlines, seek review of Orders of 
the Civil Aeronautics Board (Nos. E-16967, E-17048, 
E-17049, E-17050, E-17051, E-17133, E-17134, E-17183 and 
E-17207), issued from June 20, 1961 to July 21, 1961, grant- 
ing five so-called supplemental air carriers (Saturn, Presi- 
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dent, Capitol, Imperial and California~-Hawaiian, otherwise 
referred to as CHA) and two all-cargo air carriers (Flying 
Tiger Line and Seaboard World) exemptions to transport 
transatlantic charters without regard to points served or 
number of fights flown, for the 1961 charter season ending 
September 30, 1961, renewable annually under regulations 
of the Board, and lifting stays of the effectiveness of the 
exemption orders. The Respondent has stated on memo- 
randum to this Court that these cases have not become moot 
by expiration of the present exemptions since the exemp- 
tions are of the recurring type and may be renewed.’ In 
the absence of these blanket exemptions, the exempted 
carriers would not be able to engage in transportation of 
the scope authorized without certificates of public conven- 
ience and necessity. The petitioners are authorized to 
engage in the transportation by air of persons, property 
and mail pursuant to certificates of public convenience and 
necessity issued by the Civil Aeronautics Board for service 
between points in the United States and points in foreign 
countries, across the Atlantic. The authority the Board 
granted the exempted carriers duplicates the rights held 
and regularly operated by petitioners. 


The petitions for review were filed on July 24, 1961. The 
jurisdiction of this Court is invoked under Seetion 1006 
of the Federal Aviation Act of 1958, as amended (72 Stat. 
795; 49 USC § 1486). 


STATUTE INVOLVED 


The statute involved is the Federal Aviation Act of 1958, 
as amended, Act of August 23, 1958, 72 Stat. 754, USC Title 
49, § 1371 et. seq., the pertinent provisions of which are set 
forth in the Appendix, infra, pp. 35-40. 


1 See, Respondent’s Memorandum in Opposition to Petitions for Stay, p- 
12, filed herein on July 28, 1961. 
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STATEMENT OF THE CASE 


In these cases the Civil Aeronautics Board issued, without 
hearing, orders exempting five so-called supplemental car- 
riers and two cargo-only carriers from certificate require- 
ments for engaging in the transportation of passenger 
charters across the Atlantic without regard to points or 
number of flights. The exemptions purported to authorize 
this service until the end of the 1961 charter season and 
they are renewable annually for the duration of charter 
seasons under Part 295 of the Board’s Economic Regula- 
tions (14 CFR 295). Although the exemptions under re- 
view expired at the end of the 1961 charter season on Sep- 
tember 30, 1961, Respondent agrees that this cause is not 
moot because these exemptions are recurring, being renew- 
able annually. 


The exemptions enable the recipients to engage in trans- 
atlantic charter operations between the same points and on 
terms similar to those applicable to regularly certificated 
United States carriers operating over the Atlantic. Ac- 
cordingly, the authorizations effected by the exemptions 
duplicate the existing authority of certificated carriers, in- 
cluding petitioner Pan American. 


Charter service by certificated carriers is authorized by 
Section 401(e) of the Act. That section provides that— 


“Any air carrier may make charter trips or perform 
any other special service, without regard to the points 
named in its certificate, under regulations prescribed 
by the Board.”’ 


The regulations of the Board, issued pursuant to this 
part of the Act, carefully distinguish charter service from 
individually ticketed passengers transported in the sched- 
uled services of air carriers. Part 207 (14 CFR 207) of 
the Board’s Economic Regulations define a charter in per- 
tinent part as follows: 


<< ‘Charter trip’ means air transportation performed 
by an air carrier holding a certificate of public con- 
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venience and necessity where the entire capacity of one 
or more aircraft has been engaged for the movement 
of persons and their baggage or for the movement of 
property, on a time, mileage or trip basis. 
e e e e e 

‘*...A charter trip shall not be deemed to include 
transportation services offered by an air carrier to in- 
dividual members of the general public or performed 
by an air carrier under an arrangement with a person 
.. . who provides or offers to provide transportation to 
the general public... .’’ 


The regulations further limit the international charters 
which certificated carriers may operate over the routes of 
other certificated carriers. Either the consent of the car- 
rier over whose routes the charter is to be flown must be 
obtained or the Board must grant special authority before 
such charters may be operated. 


Prior to 1955 only certificated carriers and holders of 
foreign air carrier permits were permitted to engage in 


transatlantic charter operations. However, in that year the 
Board adopted the so-called Transatlantic Charter Policy 
(20 CAB 782) which was designed to enable non-certificated 
carriers to participate in transatlantic charters on a basis 
which was designed to protect the regularly scheduled op- 
erations of certificated carriers. 


As one means of protecting certificated services, the 
Board required the non-certificated carriers to obtain in- 
dividual exemptions for each charter. It rejected proposals 
for blanket exemptions of the kind granted in the instant 
cases. The Board found that individual review through the 
requirement for individual flight exemptions for each 
charter gave it ‘‘continuing control’’ to prevent violations 
and diversions from the certificated system (20 CAB 
at 783). 


To further protect certificated operations there was left 
for certificated carriers the right of first refusal over cer- 
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tain types of charters. Thus, where the cost of the charter 
was prorated among the members of the chartering group 
the certificated carriers were given first refusal rights be- 
cause of the similarity to individually ticketed services (20 
CAB at 784). The certificated carriers were deprived of 
first refusal right protection only as to the ‘‘single-entity”’ 
charters which are arranged and paid for by an established 
organization, not by individual passengers. 


The Transatlantic Charter Policy gave the supplemental 
(formerly ‘‘large irregular’’) carriers their only authority 
for transatlantic passenger charters. Their basic operating 
authority did not include such rights. Until 1955 these 
carriers conducted their business pursuant to Part 291 of 
the Board’s Economic Regulations (14 CFR 291, p. 3546).? 
Only irregular cargo and passenger operations are per- 
mitted by that regulation and even those operations are 
limited to the United States. Regularity of service is re- 
stricted as follows: 


‘‘No air carrier shall be deemed to be an irregular 
air carrier unless the air transportation services offered 
and performed by it are of such infrequency as to 
preclude an implication of a uniform pattern or normal 
consistency of operation between, or within, such desig- 
nated points.’’ 


Any transportation of passengers in foreign commerce is 
prohibited : 


‘‘Large irregular carriers shall not carry persons in 
foreign air transportation.”’ ¢ 


The Board undertook to broaden the authority of these 
carriers in the Large Irregular Air Carrier Investigation, 
22 CAB 838 (1955). The name of this class of carriers was 

2 These regulations are still in effect for limited purposes. 

314 CFR 291.1. 

414 CFR 291.23. 
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changed from ‘‘irregular’’ to ‘‘supplemental’’ and an effort 
was made to confer both domestic and international author- 
ity on the carriers. Domestically, rights were given for 
unlimited passenger and property charter operations and 
for limited passenger transportation on an individually 
ticketed basis. That part of the decision was reversed by 
this Court for failure to make the findings required by Sec- 
tion 416(b) of the Act.® 


The Board also granted the supplemental carriers author- 
ity to transport cargo or property in foreign air transpor- 
tation and to engage in international passenger charters on 
an individual flight exemption basis. The Board made it 
clear that the international passenger charters were to be 
limited to those the certificated carriers were either ‘‘un- 
able or unwilling’’ to transport. It said: 


‘«With respect to the carriage of passengers between 
the United States and a foreign country, we will not 
permit unlimited authority to operate charter flights. 
As appears infra, we have found that there is no pub- 
lic need for the carriage of persons in international 
operations by irregular air carriers on an individually 
ticketed basis, and consequently we have decided not 
to authorize the irregular air carriers to engage in such 
operations. In view of this, the grant of blanket au- 
thority to the irregular air carriers to engage in pas- 
senger charter operations in this area might foster 
spurious charters as a means of evading the restriction. 
* * © The establishment of proper safeguards, however, 
does not mean that we must prohibit the irregular air 
carriers from engaging in valid charters for passengers 
in international operations, since it is necessary that 
some provision be made to transport those bona fide 
charter groups that the scheduled carriers are unable 
or unwilling to accommodate. It is evident that the 
Board should scrutinize each such charter transaction 
by requiring the carriers to apply for and obtain prior 


5 American Airlines v. Civil Acronautics Board, 98 U.S. App. D.C. 348, 235 
F. 2d 845 (1956). 
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Board approval in each instance, as provided by the 
1955 Transatlantic Charter Policy.’’*® 


The overseas and foreign parts of the Board’s decision 
were referred to the President for approval in accordance 
with Section 801 of the Act—a procedure not followed in 
the cases at bar. The President replied on April 2, 1956, 
directing the Board to stay the portions of the decision re- 
viewed by him. The President said: 


“Insofar as the decision relates to foreign air trans- 
portation, however, there are foreign policy considera- 
tions involved. I request that pending a final deter- 
mination by the Board as to the type or types of au- 
thorization to be granted to supplemental air carriers 
and as to the particular applicants to whom such au- 
thorization shall be issued, the Board’s interim decision 
not go into effect with respect to foreign air transpor- 
tation by supplemental air carriers.’’? 


The President added that his request should not be inter- 
preted as ‘‘affecting existing authorizations to engage in 
air transportation on a charter or irregular basis or as 
affecting the granting of new authorizations of this type.’’® 
In 1960 the Board again attempted to expand the operating 
rights of supplemental carriers by granting international 
cargo and charter passenger authority to a selected group 
of these carriers. Again the President declined to approve 
the extension into international business. In so doing, the 
President said: 


“In view of present levels of competition, however, 
the number and breadth of the proposed certificates 
imply a potentially serious economic impact upon the 
existing overseas and foreign route operations of 
United States carriers. This concern is not met by the 
record now before me.’’® 


622 CAB at 865; Emphasis Added. 
7 CAB Order No. E-10161. 

8 Ibid. 

9 CAB Order No. E-16277. 
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The authority of the all-cargo carriers was also limited 
in regard to passenger operations. These carriers were 
certificated as specialists in cargo, compelled to devote their 
full time and resources to development of the air freight 
business. See, Air Freight Case, 10 CAB 572 (1949), aff’d 
sub nom American Airlines v. Civil Aeronautics Board, 89 
U.S. App. D. C. 365, 192 F. 2d 417 (1951) ; Air Freight Cer- 
tificate Renewal Case, 23 CAB 186 (1956), aff’d sub nom 
Delta Airlines v. Civil Aeronautics Board, 247 F. 2d 327 
(5 Cir., 1957). When the Flying Tiger Line, one of the 
exempted carriers in this case, tried to transport passenger 
charters this Court held its all-cargo certificate does not 
encompass such transportation. Flying Tiger Line, Inc. v. 
Civil Aeronautics Board, 92 U.S. App, D. C. 260, 204 F. 
2d 404 (1953). 

While these developments were taking place with regard 


to the authority of the supplemental and all-cargo carriers, 
the Board was making changes in the Transatlantic Charter 


Policy. In 1957 the Board reissued the Policy as Policy 
Statement No. 2, adopted March 28, 1957, with only minor 
alterations. The Board then explained the need for first 
refusal rights for certificated carriers: 


“The Board believes that it is desirable to continue 
the present policy of denying applications for exemp- 
tions where the certificated air carrier serving the 
route over which a proposed pro rata charter is to be 
flown is itself willing to adequately perform such char- 
ter service at reasonable rates. 


° e * 


‘Applications for exemption authority to conduct 
single entity charters, however, are not subject to such 
a right of reasonable first refusal by the certificated 
air carrier serving the route. Such charters are less 
comparable to the individual fare service of the cer- 
tificated air carriers than are pro rata charters. Con- 
sequently, they tend to have a lesser diversionary 
effect.’’ 7° 


10 Policy Statement No, 2, March 28, 1957, pp. 4-5. 
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The Policy was reissued by the Board in 1958. On this 
occasion the Board eliminated the first refusal rights of cer- 
tificated carriers. It continued, however, to require in- 
dividual exemptions as a check on violations and diversions 
from certificated carriers. 


Effective June 26, 1959, the Board converted its Policy 
into a regulation. The regulation, retaining the essential 
features of the 1958 policy, became Part 295 of the Eco- 
nomic Regulations (14 CFR 295). 


On November 14, 1960, the Board issued another Notice 
of Proposed Rule Making in Regard to Transatlantic Char- 
ters (25 F. R. 10944). The announced purpose of the pro- 
ceeding was to consider elimination of the ‘‘requirement 
of prior Board authorization or approval of transatlantic 
passenger charter flights falling within the scope of’? Part 
295 of the Regulations. 


On the same date the Board instituted a proceeding styled 
Transatlantic Charter Investigation, Docket 11908, in which 


it is entertaining applications for certificates to engage in 
transatlantic charter transportation. A hearing is sched- 
uled for late spring of next year. The carriers exempted 
in these cases are all applicants for certificates in that 
proceeding. 


On April 20, 1961, the Board adopted a new set of regu- 
lations for Part 295.11 It became effective on April 28, 
1961. The proceedings leading up to the adoption of the 
new regulations were conducted as rule making proceedings 
without oral hearing. 


The new regulations eliminate the requirement in prior 
regulations that non-certificated carriers obtain individual 
exemption orders under Section 416(b) of the Act for each 
transatlantic charter. They provide instead for the issuance 
of blanket exemptions to non-certificated carriers which are 


1126 FR. 3628. 
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applicants in good standing for certificates in Docket 11908. 
The blanket exemptions are to run for periods of 180 days 
during the transatlantic charter season, renewable annually 
for like periods. The period of 180 days covers the entire 
transatlantic charter market, since these charters are not 
in demand at other times. The exemptions in the cases 
on review were granted pursuant to the policy contained 
in the new regulations. 


In its explanatory statement accompanying the new reg- 
ulations the Board said: 


“The regulation does not itself grant any authority 
for the operation of transatlantic passenger charters 
and any carrier seeking such authority must file appli- 
cation in accordance with the provisions of this Part 
for an exemption pursuant to Section 416(b).’’ ” 


Thereafter, applications were filed by the exempted carriers 
for authority pursuant to Section 416(b), the exemption 
provision of the Act. 


In granting the exemptions the Board made ultimate 
findings in the language of Section 416(b)."* It found that 
the operations of the exempted carriers were of ‘‘limited 
extent’? and that they were affected by ‘‘unusual circum- 
stances’’. It concluded that by reason of these character- 
isties of the operations of these carriers ‘‘enforcement of 
the certification requirements of the act would be an undue 
burden”’ and is ‘‘not in the public interest’”’. 


The Board referred to the revenues and volumes of traf- 
fic transported in the past by the exempted carriers to show 


12 26 F.R. 3628. 


13 The orders relating to Saturn are the lead orders in these cases (Tr. 
47,75). The findings and conclusions therein were incorporated by reference 
into the orders for the other supplemental carriers and in part for the all-cargo 
carriers (Tr. 124, 155, 193, 219, 241, 268, 299, 326). The lead order for the 
all-cargo carriers is that relating to Flying Tigers (Tr. 412). The findings 
and conclusions therein were incorporated by reference into the order for 
Seaboard (Tr. 372). Thus, citations to the record herein are in most in- 
stances limited to the Saturn and Flying Tiger orders. 
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“‘limited extent’? of operations. It also compared these 
data with similar information for the certificated carriers. 


As to unusual circumstances, the Board found that the 
transatlantic charter market fluctuates, thus imposing di- 
verse demands on participating carriers. It added that 
the supplementals have been established to meet these kinds 
of demands. The all-cargo carriers, the Board concluded, 
were certificated on an experimental basis and, therefore, 
were subject to unusual circumstances. 


The Board supports its ‘‘undue burden”? finding with the 
conclusion that to deny the exemptions would deprive the 
carriers of any participation in the transatlantic charter 
market. It found another burden in the prior requirement 
for individual flight exemptions, under which these carriers 
previously participated in the market, and pointed out this 
would be removed by the blanket exemptions. 


The Board held its power to grant the exemptions is 
confirmed by its past practice of issuing individual flight 


exemptions. It reasoned that if it could issue individual 
exemptions it could also issue blanket exemptions in lieu of 
certificates. 


Since information relied upon by the Board was obtained 
from outside the record it granted the exemptions to be- 
come effective fifteen days after service of the orders 
but gave certificated carriers ten days to file objections. 
Objections were filed by Pan American and Trans World 
as a result of which the Board stayed the effective dates 
of the orders relating to the supplemental carriers. It 
Jater lifted the stays, however. It refused to stay the 
orders for the all-cargo carriers. 
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STATEMENT OF POINTS 
The Board erred in— 


(1) Holding that it has the power under Section 416(b) 
of the Act to authorize the transportation of transatlantic 
charters for the duration of the charter season, renewable 
annually, without regard to points served or frequency of 
flights, by carriers not certificated for such transporta- 
tion; and 

(2) Finding that enforcement of the certificate provi- 
sions of the Act would impose an undue burden on the ap- 
plicants by reason of the limited extent of and unusual cir- 
cumstances affecting their operations and was not in the 
public interest; and 


(3) Denying petitioners a fair opportunity to meet the 
matters relied upon, particularly those matters obtained 
from outside the record, in granting the exemptions; and 


(4) Prejudicing petitioners participation in the certifi- 
cate proceedings in CAB Docket 11908 by granting au- 
thority to the exempted carriers which anticipates the au- 
thority sought in the certificate proceedings ;* and 


(5) Granting the exemptions. 


SUMMARY OF ARGUMENT 
L 


The Board proposes in these cases the issuance of blanket 
exemptions covering the duration of the total transatlantic 
charter market to be renewed each year (unless certificates 
superseding the exemptions are granted in a pending pro- 
ceding) without any limitation as to points served in 
that market or the frequency of flights. The exemptions are 
equivalent to certificates and were granted without notice 
and hearing procedures as would be required for cer- 
tifications. 


14 Since this point is being fully briefed by Trans World it is not further 
discussed herein. 
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In issuing these broad scale rights the Board has gone 
against every other authoritative agency of Government 
which has considered the matter of authority for supple- 
mental and all-cargo carriers. It has defied the President 
who has twice refused approval of international passenger 
authority for supplemental carriers. It has circumvented 
this Court’s decision in the large irregular case (American 
Airlines v. Civil Aeronautics Board, supra 235 F. 2d 845). 
And finally, it has ignored an admonition from the Senate 
Interstate and Foreign Commerce Committee that ‘‘the 
Board’s practice of routinely permitting continual large- 
seale charter operations by exemption is not only unwise, 
but illegal. .. .’’ 


The basic concept and scheme of the Federal Aviation 
Act for regulating the air transportation industry is by 
a certification system. In foreign air transportation the 
requirements for a certificate under Section 401 of the Act 
and presidential approval under Section 801 of the Act are 
essential to this system. The exemption provisions of Sec- 


tion 416(b) of the Act may not be used to destroy or elimi- 
nate this system. 


Here the exempted carriers are given wholly new rights 
never before held by them. In the past their only parti- 
cipation in the transatlantic charter market has been indi- 
vidual flight exemptions under the Board’s Trans- 
atlantic Charter Policy. These exemptions were origi- 
nally provided to enable non-certificated carriers to trans- 
port transatlantic charters the certificated carriers were 
cither ‘‘unwilling or unable’? to operate. In that light 
they permitted operations truly supplemental—not in con- 
flict with—the certificated carriers. Although the rights 
of non-certificated carriers to transatlantic charters were 
broadened in recent years (in situations immune from 
practicable judicial review) they continued to be subject 
to the concept of operations supplementary to certificated 
transportation services. 
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In these cases, however, the Board has abandoned the 
supplemental transportation concept in favor of one which 
permits invasion of certificated carrier services. By au- 
thorizing the carriage of an unlimited quantity of charters 
between an unlimited number of transatlantic points for 
the duration of the charter season, renewable annually un- 
der regulations of the Board, the grants have all of the 
qualities of certificates. This takes them clearly outside 
the scope of the exemption power. 


Tl. 


Even if it is assumed that the Board has the power to 
exempt under these circumstances, it failed to make ad- 
equate findings required by the statute. It must find that 
the operations of the carrier seeking exemption are (1) of 
limited extent, or (2) affected by unusual circumstances 
and that these conditions cause enforcement of the certif- 
icate requirements of the Act to impose an ‘‘undue bur- 


den’’ on the applicant. It must also find that enforcement 
of the certificate requirements is not in the public interest. 
The findings can not be stated in the conclusory language 
of the statute but must be supported sufficiently to enable 
a reviewing court to test the validity of the findings. 


The Board reviewed the traffic statistics and revenue 
data, in some instances, for the carriers seeking exemp- 
tions and concluded therefrom that their operations were 
limited in extent. It also compared these figures with simi- 
lar data for the certificated carriers, finding the non-cer- 
tificated carriers were limited in relation to the certificated 
operators. 


The material reviewed by the Board does not show ‘‘lim- 
ited extent’’ of operations for the exempted carriers. More- 
over, the statute does not contemplate a determination of 
‘limited extent’’ on the sole basis of traffic and revenue 
statistics. The purpose of the exemption power is to re- 
move restrictions which impede a carrier’s operations 
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where regulation is not needed and take care of emergencies 
in cases of need. Its purpose is not to enable carriers 
merely to increase traffic or revenues. It follows that 
a review of traffic and revenue data is not in itself suffi- 
cient to meet the ‘‘limited extent’? requirement of the 
statute. 


Aside from these deficiencies, the Board does not indi- 
cate how the alleged limited extent of operations causes 
enforcement of the Act to work an ‘‘undue burden’’. Such 
a showing is a sine qua non under the Act. 


The Board found ‘‘unusual circumstances’’ to result 
from the fluctuating and varying demands of the transat- 
lantie charter market and the operating characteristics 
of the supplemental carriers which are peculiarly adapted 
to such demands. However, it is not shown how the trans- 
atlantic charter market differs from any other transpor- 
tation market or how supplemental carriers’ domestic 
operations create unusual circumstances for purposes of 
large-scale international charter flights. More importantly, 
the Board failed to present any basis for concluding that 
what it chooses to call unusual circumstances causes en- 
forcement of the certificate requirements of the Act to 
work an undue burden. 


On ‘‘undue burden’’, the Board found that if these car- 
riers were not granted the blanket exemptions sought, 
they would be totally deprived of participation in the mar- 
ket, thus losing revenues they need. But the fact is that 
these carriers could, without these exemptions, continue to 
participate in the market on an individual flight exemption 
basis, limited to a truly supplemental role. They would 
not receive all the benefits in traffie and revenues which 
blanket exemptions give them, but they could still partici- 
pate to the extent of lawful exemptions. Aside from that, 
this Court has held on at least two prior occasions that 
deprivation of participation in traffic is not a lawful basis 
for granting an exemption. 
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Moreover, that certification proceedings could not be an 
undue burden is conclusively shown by the fact that the 
Board is at this time entertaining the applications of the 
exempted carriers for certificates for the authority granted 
here by exemption. 


There is no proper finding by the Board that the ex- 
emptions will not adversely affect the certificated system 
of carriers. In addition, its public interest finding is lim- 
ited to reliance on what was said previously regarding 
‘limited extent’? of operations, ‘‘unusual circumstances’’, 
‘<yndue burden’’ and the like. These, as shown above, are 
not adequate findings under the Act. 


Til. 


By denying any kind of hearing, relying on matters out- 
side the record and granting the exemptions before giving 
petitioners an opportunity to file written comments on the 


extra-record matters considered, the Board denied peti- 
tioners a fair opportunity to meet the facts and considera- 
tions on which it relied in reaching its decisions. Peti- 
tioners were thus deprived of a fair hearing. 


ARGUMENT 


L THE BOARD LACKS POWER UNDER SECTION 416(b) OF THE 
ACT TO ISSUE EXEMPTIONS FROM THE CERTIFICATE 
REQUIREMENTS OF THE ACT ENABLING SUPPLEMENTAL 
AND ALL-CARGO CARRIERS TO OPERATE CHARTER 
FLIGHTS IN TRANSATLANTIC SERVICE FOR THE DURA- 
TION OF THE CHARTER SEASON, RENEWABLE ANNUALLY, 
WITHOUT LIMITATION AS TO POINTS OR FLIGHTS. 

As this Court held in the supplemental air carrier case, 
American Airlines v. Civil Aeronautics Board, supra, 235 
F. 2d 845, the basic scheme and concept of the Act for 
regulating the air transportation industry is by a certifi- 
cation system. Thus, Section 401 prohibits ‘‘any air trans- 
portation’’ unless it is authorized by a certificate. It pre- 
scribes the requirements for application for a certificate 
and sets forth the powers of the Board with respect to 
issuance, modification, suspension, transfer, duration, terms 
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and conditions of certificates, among other provisions. 
There are specific requirements for the carriage of mail, 
filing and observance of tariffs, maintenance of records 
and the like by certificated carriers (Sections 401 through 
407 of the Act, Act of August 23, 1958, 72 Stat. 754-766, 
U.S.C. Title 49 §§ 1371-1377). Where foreign air trans- 
portation is involved there is the additional requirement 
in Section 801 of the Act that the President approve any 
action taken by the Board in regard to certificates. 


The exemption provisions of Section 416(b) may not be 
utilized to eliminate the elaborate certification framework 
established by Congress. In the American Airlines case 
this Court said: 


‘‘Despite the broad language of Section 416(b) we 
think it perfectly clear that the Congress did not set 
up so elahorate a series of provisions in respect to the 
certification of carriers, and the public interest, con- 
venience and necessity therein involved, and at the 
same time grant its administrative agency power to 
destroy these elaborate provisions. We think there is 
and must be a boundary to the authority of the Board 
under its exemption power to infringe upon the certifi- 
cated service.’ * 


In these cases the Board has used the exemption power 
to destroy the certification provisions of the Act. The 
exemptions accord totally new rights, never before held by 
the exempted carriers, which are equivalent to certificate 
authority and which directly invade the rights of carriers 
presently certificated for transatlantic service. 


As previously shown, the basic authority of the supple- 
mental and all-cargo carriers does not include interna- 
tional passenger transportation. Moreover, the President 
has declined to approve that kind of authority for the sup- 
plemental carriers and the Board has never before even 
attempted to give it to the all-cargo carriers. 


15 American Airlines v. Civil Aeronautics Board, supra, 235 F. 2d at 850. 
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The only participation these carriers have ever had in 
the international passenger field has been limited carriage 
of transatlantic charters under the Board’s Transatlantic 
Charter Policy. That participation was limited to indi- 
vidual flight exemptions for charters the certificated car- 
riers were either ‘‘unable or unwilling’’ to transport. In 
short, the participation was truly supplemental to the serv- 
ices of the certificated carriers. 


Now, however, the Board proposes something quite dif- 
ferent in impact. It would abandon the individual flight 
exemption procedures for long-term, blanket exemptions. 
The exemptions are for the duration of the charter season— 
extending for six months each year—and are renewable 
annually. There are no restrictions on the points to be 
served in the transatlantic area (from the United States 
all the way to India) or on the number of flights which may 
be flown.'® The exempted carriers would thus be able 
to perform an unlimited quantity of charters to any points 
in the transatlantic area. The only check on the service 


is the requirement that the charters be bona fide but, even 
as to that, there is no review of bona fides until after the 
charters are flown. 


Such long-term, unrestricted rights are equivalent to 
a certificate. They invade petitioner’s certificated rights 
—they do not merely supplement those rights. This is why 
the certificate procedure is the only appropriate means 
of granting the authority the exemptions purport to give. 
Otherwise, the certificate procedure is rendered completely 
nugatory and the authority of the President under § 801 
is evaded. 


The bootstrap argument of Respondent that it has power 
to issue individual flight exemptions and, therefore, it has 
the authority to grant blanket exemptions, is untenable. 


16In contrast, certificated carriers may not transport charters to off-route 
points without cither the consent of the carriers certificated at the off-route 
points or special order of the Board. 
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The Board does not have unrestricted power to grant in- 
dividual flight exemptions. It may do so only when the 
standards of Section 416(b) are satisfied. One of the 
prime considerations under that Section of the statute is 
impact on the certificated system. Under the individual 
flight exemption procedure, the Board can limit passenger 
charters to instances where the certificated carriers are 
‘tunable or unwilling’? to transport the charters, thus 
avoiding invasion of the certificated system of carriers. But 
under the blanket exemptions granted in these cases the re- 
cipients are not limited to a supplemental role—they op- 
erate in direct conflict with operations of the certificated 
carriers. In other words, the exemptions are used as a 
substitute for certification. The effect is quite different 
from a proper individual flight exemption. 


It follows that the Board cannot use its past practice on 
individual flight exemptions (which may have produced 
many invalid exemptions not exposed to judicial scrutiny 
by reason of de minimis effect or lack of time to obtain 


judicial review)” as a springboard to lawfulness of blanket 
exemptions. In the large irregular case this Court re- 
jected the Board’s effort to rely on past practice to sup- 
port the order under review there, saying: 


‘We fully realize that the irregular carriers have 
been operating under exemption authority for many 
years, and it seems possible, if indeed not probable, 
that the Board has not heretofore stated its conclu- 
sions as to undue burden and public interest in any 
more extensive form than it does now. But until now 
these carriers have not operated with any semblance of 
regularity. They were truly irregular carriers, as 
they were called. Now they are to become supple- 
mental carriers and no longer irregular. They are 
moved much closer to the certificated services. The 
burden of certification is no longer obvious. More- 


17 While the validity of past exemptions under the individual flight exemption 
procedure is open to serious question, their validity is not an issue in this 
case. The issues here relate solely to the blanket exemptions. 
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over, we are not referred to an adjudication of a 
challenge to the presence of an undue burden upon the 
irregular operation.’’* 


The fact that the large scale grants of authority in these 
cases do not derive any validity from the practice on in- 
dividual flight exemptions is pointed up by this Court’s 
reversal of the mail exemption the Board issued to Sea- 
board World Airlines (then Seaboard and Western Air- 
lines) in 1958. In holding the exemption was within the 
Board’s power, the Court outlined the perimeter of the 
power which is exercised by the Board in these cases, 
saying: 

‘‘We are not persuaded, however, that an exemption 
which for a limited period authorized a carrier to 
transport overseas mail between points already receiv- 
ing certified cargo service from the same carrier is 
subject to the restrictions of Section 801.’”” 


The implication of the Court’s ruling is that the use of 


the exemption power to authorize extensive service for new 
carriers to serve new routes would be within the intended 
scope of Section 801 and, therefore, subject to the certi- 
fication requirements of the Act. In the cases now before 
this Court extensive new rights have been approved for car- 
riers never before holding similar authority to an un- 
limited number of foreign points. 


This is not an argument for presidential approval. It 
is an argument that the exemptions exceed the Board’s 
powers. If Congress had intended the exemption provi- 
sions of Section 416(b) of the Act to reach these situa- 
tions it would have required presidential approval under 
Section 801 because it is clear Congress intended to pre- 
serve to the President his traditional power over foreign 


18 American Airlines v. Civil Aeronautics Board, supra, 235 F. 2d at 852-853. 


19 Pan American World Airways v. Ciwil Aeronautics Board, 104 U.S. App. 
D.C. 288, 261 F. 2d 754, 756 (1958), emphasis of word ‘‘already’’ supplied. 
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affairs. These exemptions impinge upon foreign relations 
just as fully as certificates would. Congress clearly in- 
tended such intrusions into foreign affairs to be subject 
to Presidential approval. It certainly did not intend the 
Board to destroy this essential feature of our constitutional 
form of Government by use of the exemption power. By 
omitting exemptions from Section 801 Congress evidenced 
its intent to make the certification process exclusive for 
granting substantial new air rights. 


Indeed, Congress has recently indicated its disapproval 
of the Board’s use of its exemption power in these situ- 
ations. Thus, in considering certification legislation for 
supplemental carriers in the last session of Congress, the 
Senate Committee on Interstate and Foreign Commerce 
said: 

‘‘The committtee is also strongly of the opinion that 
the Board’s practice of routinely permitting continual 


large-scale charter operations by exemption is not only 
unwise, but illegal, because not within the ‘unusual 


circumstances’ contemplated by section 416. The com- 
mittee hopes that hence forth charter service will be 
provided by the certificated carriers authorized to pro- 
vide it and not provided under an exemption by any- 
one who proposes a desire to do so.’?” 


IL PROPER FINDINGS, SUPPORTED BY THE RECORD, HAVE 
NOT BEEN MADE BY THE BOARD. 


Even if it is assumed that the Board had the power to 
grant the exemptions in these cases, it failed to make find- 
ings required for a lawful exercise of the power. The 
findings required under Section 416(b) of the Act have 
been stated a number of times by this Court. In Pan Amer- 
ican World Airways v. Civil Aeronautics Board, supra, this 
Court said: 


‘‘Section 416(b) of the Act permits the Board to 
exempt an air carrier from the certificate requirements 


20 Senate Report No. 688, 87th Cong., 1st Sess., p. 13. 
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of Section 401 (f), but only if it finds that enforcement 
of those requirements would have certain specified 
results because of the existence of certain specified con- 
ditions. The Board must find that the ‘operations’ of 
the air carrier seeking the exemption are either (1) 
of ‘limited extent’ or (2) affected by ‘unusual cir- 
cumstances’. Aside from findings that one of those 
conditions is present, the Board must also find that that 
condition causes enforcement of the certificate require- 
ments to work an ‘undue burden’ on the carrier. 
Finally, the Board must find that enforcent of the re- 
quirements ‘is not in the public interest.’ In the 
absence of any one of these findings the Board is not 
authorized to suspend the normal statutory require- 
ments of notice, hearing and requisite findings for 
issuance of a certificate of public convenience and 
necessity.’ 


These findings cannot be stated in the conclusory lan- 
guage of the statute and they must be supported by the 
record. This Court said in the large irregular case that: 


‘¢We think that, if the Board can institute a regular 
supplemental air service without certification and 
merely by exercising the exemption power, it may not 
do so without first clearly mecting the statutory pre- 
requisites to the exercise of that power. 

s¢ # © © To validate an order of exemption the Board 
must comply with the statute, ic., it must find what 
the statute requires it to find, not in conclusory fashion 
in the statutory language but in such fashion that a 
reviewing court can test the validity of the finding.””* 


The Board found in these cases that there were limited 
extent of operations and unusual circumstances affecting 
the operations of the exempted carriers. It also found that 
enforcement of the certificate requirements of the Act would 
impose an undue burden on the carriers and would not be 


21 Pan American World Airways v. Civil Acronautics Board, supra, 261 
FP. 2d at 756, 757. 


23 American Airlines v. Civil Acronautics Board, supra, 235 F. 2d at 853. 
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in the public interest. But these findings in the conclusory 
language of the statute are not otherwise supported by 
adequate findings. 


A. Limited Extent of Operations Which Causes Enforcement 
of Certificate Requirements to Work an Undue Burden 
Is Not Shown 
In each of the orders granting exemptions the Board 
went outside the record to obtain data showing the revenue 
and traffic generated by the applicants.* It found that 
these data proved limited extent of operations considered 
separately and considered relative to similar statistics 
for certificated carriers. 


The Board did not show that the extent of operations 
of these carriers is more limited than that of carriers other. 
than petitioners. For example, it did not show they were 
more limited than helicopter operators, local service car- 
riers or others. The Board indicated that for the most 
recent years for which statistics are available, Capitol flew 
159,629,000 passenger miles, CHA flew 29,063,000 passenger 
miles, Saturn operated 25,500,000 passenger miles, Imperial 
12,667,000 passenger miles and President 970,000 passenger 
miles.* The Board did not show it, but its reported sta- 
tistics reveal that for the 1960 calendar year Flying Tiger 
operated 121,543,000 revenue ton miles and Seaboard World 
60,922,000 revenue ton miles.* It did show that these two 
all-cargo carriers sustained net losses last year. 


This is the kind of evidence on which the Board relied 
to show limited extent of operations. It is symptomatic of 


the Board’s ultimate objective of giving these carriers more 
traffic. All considerations were bent to that objective. 


23 Se Tr. 49, 50. 


“Tr, 49 (Saturn), 124 (President), 193 (Capitol), 241 (Imperial), 299 
(CHA). 


25 Civil Aeronautics Board, Monthly Reports of Air Carrier Traffic Statistics. 
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This is clearly not the kind of limited extent of operations 
to which the statute refers. Congress had in mind some- 
thing other than mere traffic yield. Congress intended the 
exemption provision to apply to transportation activity 
which, for reasons of emergency, public good or limited 
scope do not require regulation and, even then, it intended 
regulatory controls to be applied when competitive condi- 
tions so required. Thus, testifying before a subcommittee 
of the Senate Interstate and Foreign Commerce Committee 
on one of the bills leading up to the passage of the Civil 
Aeronautics Act of 1938, Commissioner Joseph B, Eastman 
said: 

“Tt is suggested * * * that a conditional exemption 
be provided for sightseeing and casual, occasional, or 
other transportation as to which there appears to be no 
immediate need for regulation. Such an exemption 
would enable the Commission to apply the regulation 
whenever, on complaint or on its own initiative, it 
found competitive conditions detrimental to the service 
on which the public has come to depend.’”* 


Thus, the fact that a carrier’s traffic is less than that of 
another, or is limited in amount, is not sufficient to come 
within Section 416(b) of the Act. 


Aside from this, if it is assumed the operations of these 
carriers are limited, there still is an absence of adequate 
findings. Nowhere does the Board indicate how the limited 
extent of operations causes enforcement of certificate re- 
quirements to work an undue burden. A finding on this 
is a sine qua non under the statute. See, American Airlines 
v. Civil Aeronautics Board, supra, 235 F. 2d at 756. 


26 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 2 and S. 1760, 75th Cong., 1st Sess., 673-674 (1937). 
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B. There Are No Unusual Circumstances Affecting Operations 
Which Cause Enforcement of Certificate Requirements to 
Work an Undue Burden 


The Board contended that the transatlantic charter mar- 
ket is subject to sharply fluctuating operational require- 
ments.” It found that the supplemental carriers were 
established especially to handle such requirements. This 
it concludes constitutes unusual circumstances affecting 
operations. 


The Board did not review the operations of other car- 
riers to ascertain whether the fluctuations of the trans- 
atlantic charter market are unusual. In point of fact all 
traffic is subject to seasonal changes and variations which 
affect the operations of all carriers. This is not an unusual 
circumstance in transportation. 


As to the other part of the Board’s conclusions, namely, 
that the regular operations of the supplemental carriers 
are fluctuating and, therefore, complement the transatlantic 
charter market, it is not shown how this constitutes the 
‘¢ynusual cireumstances’’ contemplated by the statute. Any 
such fluctuations relate to domestic operations of these 
carriers since they have no international passenger author- 
ity. The same kind of operations were reviewed by this 
Court in the large irregular case and found insufficient 
to support exemptions even for domestic transportation, 
let alone international operations.” 


With regard to the all-cargo carriers, the Board found 
they were certificated largely ‘‘on an experimental basis’’ 
and, therefore, affected by unusual circumstances.” But 
the fact is that the all-cargo carriers have been so cer- 


27 Tr. 50; 415. 
28 Tr. 50; 415. 
29 American Airlines v. Civil Acronautics Board, supra, 235 F. 2d at 852-853. 


20 Tr. 414. 
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tificated for many years. Further, they have been cer- 
tificated for the transportation of property only—they are 
excluded from the passenger field. Obviously, these are 
not unusual circumstances. 


The failure to make adequate findings of unusual cir- 
cumstances is fatal to the exemptions at the outset. The 
next essential step is also missing. Thus, the Board does 
not show how unusual circumstances, if they existed, would 
cause enforcement of the certificate requirements of the 
Act to produce ‘‘undue burden’”’. 


C. There Is No “Undue Burden” Within the Meaning of the Act 


The Board undertook to find undue burden in the asser- 
tion that ‘‘denial of the exemption would foreclose the 
applicant from the market, thereby depriving it of a chance 
to earn revenues which, while small compared to those of 
certificated route operators, are of substantial importance 
and benefit to the applicant.’ This is factually incorrect 
aside from being legally deficient. 


There is no support whatever for the Board’s conclusion 
that the exempted carriers would ‘‘benefit’’ from par- 
ticipation in the market. The Board itself stated that 
participation in the past has been unstable with a large 
turnover resulting from non-certificated carriers leaving 
the market after trying it for awhile. Further there were 
no profit and loss data or other information considered to 
demonstrate whether there could in fact be a ‘‘benefit.’’ 


What is more, the applicants would not be foreclosed 
from the market by denial of the exemptions. They could 
still participate to the extent of lawful charters—on a truly 
supplemental basis—under the individual exemption pro- 
cedure. 


The only deprivation which denial of the exemptions 
would bring about would be inability of these carriers to 


31 Tr. 51; 418. 
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divert business from certificated operators. But they can- 
not complain of that disability if the certificated system 
is to be preserved, 


The same deprivation argument was advanced by the 
Board in the large irregular case. This Court said in 
response: 


‘‘But that statement does not support a conclusion 
that an exemption rather than a certification should 
be granted.’ 


A similar assertion by the Board was held insufficient to 
support exemption in the Seaboard mail exemption case, 
where this Court said: 


‘“<Obviously, any carrier not granted an exemption 
will be ‘deprived’ of an opportunity to earn revenues 
from a particular carriage until it is awarded a cer- 
tificate therefor.’ 


The only other ‘‘burden’’ conclusion reached by the 


Board was that the individual exemption procedure ‘‘im- 
poses a substantial burden’’ which would be removed by 
blanket exemptions. If this is intended to be a finding of 
“undue burden’”’ it is deficient. 


The only material difference between individual exemp- 
tions and blanket exemptions in this regard is that the 
former requires advance filing for each charter. Virtually 
the same filing requirements are imposed for both indi- 
vidual flight and blanket exemptions; the only difference 
is that under the blanket exemption the reports are not 
filed until after the flights are flown. But advance filing 
for individual flight exemptions is not a significant burden 
and, furthermore, it is a ‘‘burden’’ which enables the Board 
to prevent unlawful charters from being flown. Up to now 


32 American Airlines v. Civil Aeronautics Board, supra, 235 F. 2d at 851. 


33 Pan American World Airways Vv. Civil Aeronautics Board, supra, 261 
FP, 2d at 757. 
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the Board’s concern for unlawful charters which divert 
business from certificated carriers caused it to require 
advance filing on transatlantic charters. 


The Board is aware that there is no ‘‘undue burden’’ 
from enforcement of certificate requirements in cases of 
this nature. If there were, there would be no occasion for 
CAB Docket 11908 in which certificate applications by 
these exempted carriers for the same authority granted in 
these exemptions are being entertained. If the Board can 
grant the authority in that Docket there is no undue burden 
for exemption purposes. On the other hand, if it cannot 
issue certificates then certainly the exemptions are not 
proper. 


It is significant that on the day before the first order 
for exemption in these cases was issued the Board addressed 
a letter to Congress requesting liberalizing amendments to 
Section 416(b) of the Act (107 Cong. Rec. 10175). The 
Board requested substitution of the word ‘‘impracticable”’ 


for ‘“‘undue burden’’ in the statute and asked that the 
‘limited extent’? of operations be made applicable to the 
operations for which exemption is sought. If the proposed 
amendments had been adopted by Congress, the support 
for the exemptions in these cases would be quite different— 
protection against the exemptions might be ‘‘imprac- 
ticable’’. 


D. Adequate Findings on Impact on Certificated System of 
Carriers Were Not Made 

The Board is required to find in these cases that the 
exemptions will not adversely affect the certificated system 
of carriers.* The greatest gesture the Board made towards 
meeting this test is the statement that it is ‘highly ques- 
tionable”? whether charter passengers could be attracted 
to the scheduled service of the certificated carriers.* This, 


34 American Airlines v. Civil Aeronautics Board, supra, 235 F. 2d at 851. 
35 Tr. 87-88. 
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of course, is not a finding and, besides, the Board’s specu- 
lation is not based on anything in the record. 


The fact is that the certificated carriers are adversely 
affected by these exemptions. They are injured by the 
invasion of their certificated services which result from 
the orders of the Board. 


One of the greatest invasions of certificated services 
comes from the performance of illegal charters made pos- 
sible from blanket type exemptions. Such charters would 
not be detected until after they are flown because there 
are no reports made on the charters until after flight. 


The problem is far more than speculative. It is shown 
by Board Order No. E-16886, a copy of which is attached 
hereto in the Appendix, pp. 40 et seq. The order involves 
charters generated by President Airlines, one of the car- 
riers exempted in these cases. 


In the proceedings resulting in the order President sought 
individual flight exemptions for two charters. Both were 
to depart from Chicago in June, go to Warsaw, Poland and 
return to the United States in July. The chartering 
organization was identified as a Polish social club. The 
Board found the club was organized to procure low rate 
charter transportation for the public. In addition, it was 
discovered that the charge assessed against each member 
of the club for the flights was substantially in excess of 
the cost of the transportation. The excess was tribute 
paid the charter organizer. 


These charters were clearly illegal. The Board denied 
the exemptions and said: 


‘‘The Board is also concerned over the effectiveness 
of the carrier’s screening procedures, which appar- 
ently failed to detect the true nature of the proposed 
charters.’ 


The illegal nature of the charters was found by the Board, 
not the carrier. Despite the obvious portents of this inci- 
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dent, the Board granted to the very same carrier the blanket 
exemption which is now here on review. Under the blanket 
exemption the unlawfulness of these charters would not 
have been discovered until after flight. It would then have 
been too late to redress any injury to certificated carriers 
who may have lost individually ticketed passengers to these 
illegal charters. 


This misadventure was stopped under the individual 
flight exemption procedure used by the Board. It was this 
very kind of activity which motivated the Board in prior 
considerations of the Transatlantic Charter Policy to re- 
quire individual flight exemptions. 


This is but one example of the adverse impact on cer- 
tificated carriers from the Board’s changeover to blanket 
exemptions. It is not given any consideration in the orders 
of the Board. 


E. There Is Not an Adequate Finding That Enforcement of the 
Certificate Requirements of the Act Is Not in the Public 
Interest 


The Board stated that its conclusions, previously dis- 
cussed herein, regarding unusual circumstances, undue 
burden, impact on certificated system and so forth, were 
‘tequally applicable to the public interest aspects of the 
exemption requests.’** It further incorporated by refer- 
ence, as showing public interest, its explanatory statement 
accompanying the April 20, 1960, revision of Part 295 of 
the Economic Regulations.” 

Neither of these statements by the Board supports a 
finding that enforcement of the certificate requirements of 
the Act is not in the public interest. The explanatory 
statement to Part 295 was issued in a rule-making pro- 
ceeding without hearing. It is not subject to judicial 


36 Tr. 53, 418. 
37 Tr, 53, 418. 
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review.** It cannot serve as part of the record in these 
cases. Moreover, the statement simply reflects the views 
the Board expressed in the exemption orders herein and 
those have previously been shown deficient. 


The Board attempted to add further weight to its exemp- 
tion orders by asserting that: 


‘Although not required by statute to do so, we find 
an affirmative public need for the services for which 
authority is sought.’ 


This, even if it had been properly supported, would not 
show why certification proceedings would not be in the 
public interest. 


Moreover, there is nothing in the record in these cases 
to support this assertion by the Board. Indeed, the Board’s 
orders show on their face that Saturn engaged in no 
transatlantic charter service last year and that other sup- 
plemental and all-cargo carriers combined carried less 
than 17% of the total transatlantic charters transported 
in 1960 by all types of carriers. Thus, past traffic does 
not prove an ‘‘affirmative public need.’’ Certainly it does 
not prove such a need when the services available from 
the certificated carriers are considered. This record con- 
tains data on the empty space flown by the certificated 
carriers which could have been available for charter pas- 
sengers. The Board did not discuss this aspect of these 
cases. 


These blanket exemptions are in fact contrary to the 
public interest. The opportunities for illegal charters, rate 
cutting and diversions from certificated services which 
they foster are reflections of the adverse effect on public 
interest. 


38 Wisconsin v. Federal Power Commission, —— U.S. App. D. C. —, 
292 F. 2d 753 (May 18, 1961). 


39 Tr. 53, 418. 
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Il. THE ORDERS WERE ENTERED WITHOUT FAIR OPPOR- 
TUNITY TO PETITIONERS TO BE HEARD. 

There was no hearing of any kind in these cases. The 
applications were so skeletonized that the issues could not 
be drawn in the answers filed by petitioner. The Board 
recognized this and went outside the record to deal with 
questions of ‘‘limited extent” of operations, ‘“ynusual cir- 
cumstances’’ affecting operations, need for the service, 
burden on the applicants and impact on certificated car- 
riers. It then decided to grant the exemptions and give 
the parties 10 days to record their opposition to the action 
taken. 


The opportunity to file a statement in regard to the 
Board’s decision after the decision was made and announced 
does not constitute fair procedure. It denied to peti- 
tioners a fair opportunity to meet the matters relied upon 
by the Board in reaching its decision. 


The Board relies upon the decisions of this Court in the 
Eastern Airlines case and cases following that decision to 
support the proposition that hearings are not required in 
exemption proceedings.” This is a misreading of this 
Court’s decisions. The limited authority sought in those 
eases did not require the kind of hearing needed for the 
broad, sustained authority involved in the cases here on 
review. In the large irregular case this Court made it 
clear that some hearing is required in cases in which the 
grant is equivalent to a certificate. Thus the Court dis- 
tinguished Eastern as meaning only that ‘‘notice and full 
hearing are not required.’*! It is obvious that freedom 
from ‘‘full”’ hearing is quite different from discretion to 
grant no hearing at all. The nature of the hearing re- 


40 Eastern Airlines v. Civil Aeronautics Board, 87 U.S. App. D.C. 331, 185 
F. 2d 426, 428 (1950); Cook Cleland Catalina Airways v. Civil Acronautics 
Board, 90 U.S. App. D.C. 220, 195 F. 2d 206 (1952). 


41 American Airlines v. Civil Aeronautics Board, supra, 235 F. 2d at 852 
(Emphasis added). 
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quired depends upon the kind of exercise of the exemption 
power being used.* 


In these cases the statutory exemptions granted by the 
Board relate to its licensing functions (5 USC § 1002c; 
Sect. 2c, Administrative Procedure Act). An adversary, 
adjudicatory proceeding is involved with important ques- 
tions regarding the effect of Section 401 of the Act, com- 
petitive impact and the application of the exemption power. 
The parties were entitled to a fair opportunity to meet 
the contentions of the applicants and the matters relied 
upon by the Board in reaching its decisions. 


CONCLUSION 


In granting these exemptions the Board has defied two 
Presidential disapprovals of international passenger au- 
thority for supplemental carriers, violated this Court’s 
decision in the large irregular case and ignored the warning 
of Congress against use of the exemption power for such 
large-scale charter rights. In so doing, the Board has 


undertaken to substitute exemptions for certification, ex- 
ceeding the limits of its authority under Section 416(b) 
of the Act. It has done so without proper findings of 
“‘limited extent’’ of operations, ‘‘unusual circumstances’’ 
affecting operations, ‘‘undue burden’’ from enforcement 
of certification requirements, public interest, and impact 
on certificated carriers. Further, it has done this without 
any kind of hearing and without giving petitioners a fair 
opportunity to meet the matters relied upon by it for deci- 
sion contrary to fundamental principles of fair play and 
statutory procedures. 

The transparent objective of the Board is to provide 
access to more traffic for the supplemental and all-cargo 
carriers. This would be done at the expense of the cer- 
tificated carriers who are already burdened with declining 
traffic, falling revenues and increased competition from 
foreign carriers. It would also be done in abuse of the 
exemption power. 


42 See, Standard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 
177 F. 2d 18 (1949). 
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In the final analysis it appears to be the Board’s posi- 
tion that it may, after reciting the ritual of § 416(b) find- 
ings, use the exemption procedure to grant authority any 
time a certificate application is pending for the authority 
covered by the exemption. Since the exempted carriers 
here have certificate applications pending it is the Board’s 
view that it may anticipate the certificate proceeding by 
granting exemptions for the authority sought. There is 
nothing in the statute or any decision of the Courts which 
will support such a view. It would render nugatory the 
certification scheme of the Act. 


It is respectfully submitted that for the reasons stated, 
the exemptions issued by the Board in these cases are 
unlawful. The orders of the Board should be reversed 
and set aside. 

Respectfully submitted, 


/s/ Huserr A. SCHNEIDER 
Vice President and General 
Counsel 


Pan AMERICAN Worvtp Arrways, Inc. 
135 E. 42nd Street 
New York 17, N. Y. 


/3/ Wruutam FE. Miter 

/s/ Rosert J. CorRBER 
1100 Shoreham Building 
Washington 5, D. C. 


Attorneys for Petitioner 
JERRY Ryan, Esq. 
Pan American Worip Airways, Inc. 

135 E. 42nd Street 

New York 17, N. Y. 
Srerror & JoHNson 

1100 Shoreham Building 

Washington 5, D. C. 

Of Counsel 


October 30, 1961 
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APPENDIX 


Pertinent Provisions of the Federal Aviation Act of 1958 
U.S.C. Title 49 § 1301 et seq. 


‘* DEFINITIONS 


“Section 101 [72 Stat. 737, 49 U.S.C. 1301] As used in 
this Act, unless the context otherwise requires— 


e ° * 


**(10) ‘Air Transportation’ means interstate, over- 
seas, or foreign air transportation or the transportation 
of mail by aircraft. 


‘“(21) ‘Interstate air transportation’, ‘overseas air 
transportation’, and ‘foreign air transportation’, re- 
spectively, mean the carriage by aircraft of persons 
or property as a common carrier for compensation or 
hire or the carriage of mail by aircraft, in commerce 
between, respectively— 


(a) a place in any State of the United States, or 
the District of Columbia, and a place in any other 
State of the United States, or the District of Colum- 
bia; or between places in the same State of the 
United States through the airspace over any place 
outside thereof; or between places in the same Ter- 
ritory or possession of the United States, or the 
District of Columbia; 

(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Territory 
or possession of the United States; or between a 
place in a Territory or possession of the United 
States, and a place in any other Territory or pos- 
session of the United States; and 


(c) a place in the United States and any place out- 
side thereof; whether such commerce moves wholly 
by aircraft or partly by aircraft and partly by other 
forms of transportation. 
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“Certificate of Public Convenience and Necessity 
“‘Certificate Required 
“Sec, 401. [72 Stat. 754, 49 U.S.C. 1371] 


‘¢(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 
by the Board authorizing such air carrier to engage 
in such transportation. 


“‘ Application for Certificate 


“‘(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall be 
in such form and contain such information, and shall 
be accompanied by such proof of service upon such 
interested persons, as the Board shall by regulation 
require. 


“Notice of Application 


“¢(e) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Board and to such other persons as the 
Board may by regulation determine. Any interested 
person may file with the Board a protest or memo- 
randum of opposition to or in support of the issuance 
of a certificate. Such application shall be set for a 
public hearing, and the Board shall dispose of such 
application as speedily as possible. 


‘‘Tssuance of Certificate 


‘©(q)(1) The Board shall issue a certificate author- 
izing the whole or any part of the transportation cov- 
ered by the application, if it finds that the applicant 
is fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act, 
and the rules, regulations, and requirements of the 
Board hereunder, and that such transportation is re- 
quired by the public convenience and necessity; other- 
wise such application shall be denied. 


(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may 
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issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that 
the applicant is fit, willing, and able properly to per- 
form such transportation and to conform to the pro- 
visions of this Act and the rules, regulations, and 
requirements of the Board hereunder. 


‘“Terms and Conditions of Certificate 


““(e) Each certificate issued under this section shall 
specify the terminal points and intermediate points, 
if any, between which the air carrier is authorized to 
engage in air transportation and the service to be 
rendered; and there shall be attached to the exercise 
of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. A cer- 
tificate issued under this section to engage in foreign 
air transportation shall, insofar as the operation is 
to take place without the United States, designate the 
terminal and intermediate points only insofar as the 
Board shall deem practicable, and otherwise shall 
designate only the general route or routes to he fol- 
lowed. Any air carrier holding a certificate for foreign 
air transportation shall be authorized to handle and 
transport mail of countries other than the United 
States. No term, condition, or limitation of a certificate 
shall restrict the right of an air carrier to add to or 
change schedules, equipment, accommodations, and 
facilities for performing the authorized transportation 
and service as the development of the business and the 
demands of the publie shall require. No air carrier 
shall be deemed to have violated any term, condition, 
or limitation of its certificate by landing or taking off 
during an emergency under regulations which may be 
prescribed by the Board, between terminal and inter- 
mediate points other than those specified in its certifi- 
cate. Any air carrier may make charter trips or 
perform any other special service, without regard to 
the points named in its certificate, under regulations 
prescribed by the Board. 
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“‘Bffective Date and Duration of Certificate 


“¢(£) Each certificate shall be effective from the date 
specified therein, and shall continue in effect until 
suspended or revoked as hereinafter provided, or until 
the Board shall certify that operation thereunder has 
ceased, or, if issued for a limited period of time under 
subsection (d)(2) of this section, shall continue in 
effect until the expiration thereof, unless, prior to the 
date of expiration, such certificate shall be suspended 
or revoked as provided herein, or the Board shall 
certify that operations thereunder have ceased: Pro- 
ven, That if any service authorized by a certificate 
is not inaugurated within such period, not less than 
ninety days, after the date of authorization as shall 
be fixed by the Board. or if, for a period of ninety days 
or such other period as may be designated by the 
Board any such service is not operated, the Board 
may by order, entered after notice and hearing, direct 
that such certificate shall thereupon cease to be effec- 
tive to the extent of such service. 


“‘ Authority to Modify, Suspend, or Revoke 


“¢(g¢) The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require, or may revoke any such certificate, in 
whole or in part, for intentional failure to comply with 
any provision of this title or any order, rule, or regula- 
tion issued hereunder or any term, condition, or limi- 
tation of such certificate: Proven, That no such 
certificate shall be revoked unless the holder fails 
to comply, within a reasonable time to be fixed bv the 
Board, with an order of the Board commanding obedi- 
ence to the provision, or to the order ( other than an 
order issued in accordance with this proviso). rule, 
regulation, term, condition, or limitation found by the 
Board to have been violated. Any interested person 
may file with the Board a protest or memorandum in 
support of or in opposition to the alteration, amend- 
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ment, modification, suspension, or revocation of the 
certificate. 


“Transfer of Certificate 


“*(h) No certificate may be transferred unless such 
transfer is approved by the Board as being consistent 
with the public interest. 


‘“Classification and Exemption of Carriers 
“See. 416. [72 Stat. 771, 49 U.S.C. 1386] 


* » * 
Exemptions 


‘“(b)(1) The Board, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements 
of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed 
thereunder, any air carrier or class of air carriers, 
if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, 
the operations of such air carrier or class of air car- 
riers and is not in the public interest. 


(2) The Board shall not exempt any air carrier 
from any provision of subsection (k) of section 401 
of this title, except that (A) any air carrier not en- 
gaged in scheduled air transportation, and (B), to the 
extent that the operations of such air carrier are con- 
ducted during daylight hours, any air carrier engaged 
in scheduled air transportation, may be exempted from 
the provisions of paragraphs (1) and (2) of such sub- 
section if the Board finds, after notice and hearing, 
that, by reason of the limited extent of, or unusual 
circumstances affecting, the operations of any such 
air carrier, the enforcement of such paragraphs is 
or would be such an undue burden on such air carrier 
as to obstruct its development and prevent it from 
beginning or continuing operations, and that the ex- 
emption of such air carrier from such paragraphs 
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would not adversely affect the public interest: Pro- 
vieD, That nothing in this subsection shall be deemed 
to authorize the Board to exempt any air carrier from 
any requirement of this title, or any provision thereof, 
or any rule, regulation, term, condition, or limitation 
prescribed thereunder which provides for maximum 
flying hours for pilots or copilots. 


‘“The President of the United States 
‘See. 801. [72 Stat. 782, 49 U.S.C. 1461] 


‘The issuance, denial, transfer, amendment, cancel- 
lation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or 
foreign air transportation, or air transportation be- 
tween places in the same Territory or possession, or 
any permit issuable to any foreign air carrier under 
section 402, shall be subject to the approval of the 
President. Copies of all applications in respect of 
such certificates and permits shall be transmitted to 
the President by the Board before hearing thereon, 


and all decisions thereon by the Board shall be sub- 
mitted to the President before publication thereof.’ 


Order No. E-17053 


Order No. E-16886 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 1st day of June, 1961 


Dockets 12365 and 12379 
In the matter of the applications of 
Preswent Armuines, Inc. 


for exemption pursuant to section 416(b) 

of the Federal Aviation Act of 1958, as 

amended, 

Order Denying Exemption 
Applications have been filed with the Board seeking ex- 

emption to conduct two round-trip pro rata charter flights 
between Chicago, Illinois, and Warsaw, Poland, pursuant 
to contracts with the Old Country Clubs in U.S.A., Ince. 
(Club) : 


President Airlines, Inc. (President) 


Docket 12365 filed April 27, 1961, departing June 3, 
1961 and returning July 22, 1961. 


Docket 12379 filed May 1, 1961, departing June 5, 1961, 
and returning July 5, 1961. 


On May 10, 1961 the Board’s staff, acting pursuant to 
delegated authority, informed President by letter that it 
disapproved these applications because the information 
submitted with the applications appeared to indicate that 
the charter had been open to the general public in contra- 
vention of the Board’s Charter Regulation. In addition it 
was noted that a charter conducted in 1960 by the charter- 
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ing organization failed to conform to the regulations gov- 
erning transatlantic charters. The letter of denial also 
noted certain deficiencies in the instant applications. 


Under delegation of authority a carrier has fifteen days 
from the date of such letter of disapproval in which to 
request Board review of the staff’s action. President has 
filed such a request for review.’ Applicant represents that 
the chartering organization has purposes and activities 
apart from charter flights, that the general public has not 
been solicited for these flights, that there were no viola- 
tions of the Board’s Charter Regulation in 1960, and that 
any errors or omissions in the post-flight financial report 
submitted in connection with the charterer’s 1960 charter 
flight stemmed from the charter organizer’s unfamiliarity 
with the English language. The petition also notes that 
the information missing in the initial filing of instant 
applications has been submitted.” 


The Board has carefully considered these applications 
and related matters and has concluded that the proposed 
charters are not consistent with Part 295 of its Economic 
Regulations nor otherwise in the public interest. Accord- 
ingly, they will be denied. 


In reaching this conclusion the Board finds that the pro- 
posed charters have been held open to the general public; 
that charges being assessed prospective charter partici- 
pants are not reasonably related to the actual costs in- 
curred in consummating the charter arrangements and will 
yield a profit in which the charter organizer expects to 
share; and that participation in the charter flight con- 
ducted in 1960 by the same chartering organization was 
open to persons who were not bona fide members within 


1 According to the terms of the staff’s letter of denial an appeal could be 
filed not later than May 25, 1961. President requested, and was granted, an 
extension to May 26, 1961. 


2 Supplementary information was filed subsequent to the staff’s denial. 
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the meaning of Part 295. We will address ourselves briefly 
to these findings. 


Public Solicitations: Ostensibly the charter organization 
is a social group having as its primary purpose the in- 
doctrination of newly-arrived immigrants from Poland. 
However, this organization, which was founded in May, 
1959, organized four flights for the coming summer, con- 
sisting of approximately 400 passengers.* During this 
same two-year period the reported membership of the 
Club has grown from approximately 300 to more than 
1000. Moreover, one of the four purposes for which the 
Club was organized, as stated in the articles of incorpo- 
ration filed with the State of Illinois is ‘‘To promote facili- 
ties of travel for members of record to foreign countries 
and other places in the world, via charter tours,’’ and the 
Club’s stationery clearly indicates that one of the services 
rendered to members is travel tours. The foregoing facts, 
together with the nominal membership requirements, raise 
a strong presumption that the organization of charter 
flights is a primary activity of the Club and that this 
activity has been an inducement to members of the general 
public to join the Club. However, the Board does not rely 
upon this presumption alone. Evidence in the Board’s 
files clearly substantiates that the proposad charters have 
in fact been held open to the general public. For example, 
there is evidence under oath of a person whose initial con- 
tact with the Club was in March, 1961. He paid his dues 
on March 27, 1961, and was immediately given a reserva- 
tion on one of the charter flights. At the same time he 
was given a membership card showing him as a member 
in 1960, and was issued a receipt dated July, 1960. More- 
over, a minimal screening of applicants for membership is 


3 Information available to the Board indicates that the Club has contracted 
with President for four flights, although the applications herein cover only 
the first two of them, In addition, the Club sponsored one charter flight 
in 1960. 
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indicated by the fact that membership was registered in 
the name of a person who has been deceased for many 
years. In addition, there is evidence that a number of 
other prospective participants joined the Club in 1961 upon 
learning of the availability of reduced-rate transportation, 
and, in particular, a statement by the president of another 
organization to the effect that more than 40 of his mem- 
bers joined the Club during the Spring of 1961 to partici- 
pate in the latter’s 1961 charter flights after a flight pro- 
posed by the former organization was canceled due to in- 
sufficient interest. Also, an inspection of the Club’s mem- 
bership records disclosed no basis for determining the date 
on which a person paid his dues; consequently the charter 
organizer could not determine the bona fides of members 
even if his records were accurate. 


Financial Arrangements: Investigation of the proposed 
charters indicates the charge to be assessed participants 
varies according to the flight on which booked (although 
the charter rate to the group is the same) and according 
to whether the person is a citizen of the United States or 
an alien. The overall charge is substantially greater than 
the pro rated cost of transportation. It appears from 
statements of the charter organizer and from other infor- 
mation available to the Board that the costs over and above 
the transportation cost are not reasonably related to the 
organization and administration of the charter flights, that 
collection of these shares will yield a substantial profit 
over and above the cost of the services which participants 
are to receive, and that the charter organizer will share in 
these profits. 


1960 Charter Violations: There is unresolved the ques- 
tion of whether one-way passengers were carried on the 
1960 charter flight sponsored by the Club. Although a 
director of the Club has, under oath, stated that there was 
no violation of the one-way rule of Part 295, it is impos- 
sible to verify this from the Board’s records. However, 
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it is unnecessary to resolve this question in view of the 
other findings herein. Inspection of the passenger mani- 
fests for the 1960 charter flight reveals, however, a num- 
ber of participants who were either non-members or had 
jointed only shortly before the flight. This fact, together 
with statements by a number of participants on that flight 
to the effect that they had joined the Club solely to partici- 
pate in its charter flight, supports a conclusion that the 
1960 charter did not conform to the requirements of the 
Board’s Charter Regulation. 


The Board is seriously concerned over the flagrant at- 
tempt of the chartering organization herein to commercial- 
ize its charter activity. Whether the profit to be realized 
is derived from the air transportation or otherwise, the 
Board cannot condone a wholesale activity to organize 
charters for the financial reward that will acerue to the 
chartering organization. The Club has clearly and un- 
mistakably opened its doors to all who wish to participate 
in its charter flights. This activity is far outside the pale 
of the Board’s charter regulations and cannot be coun- 
tenanced. The Board is also concerned over the effective- 
ness of the carrier’s screening procedures, which appar- 
ently failed to detect the true nature of the proposed char- 
ters. This is particularly alarming in view of President’s 
pending application for a seasonal exemption.* Moreover, 
there is a serious question concerning President’s proposal 
to pay a travel agent a commission in connection with 
these charter flights in view of statements by officers of 
the Club that they were initially approached by officers 
of President with regard to chartering aircraft, that all 
negotiations for the aircraft were directly with the car- 
rier’s officers, and that the chartering organization has 
had no contacts with the travel agent named in the appli- 
cations. 


4 Docket 12406. 
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The Board notes that its action herein comes on the 
eve of the proposed departure of the two flights covered 
by these applications. Full responsibility for such per- 
sonal inconvenience as may result from the Board’s denial 
of the instant charters must be that of the charter organ- 
izer and the carrier-applicant. The charter organizer was 
cognizant of difficulties presented by last year’s charter, 
and under such circumstances must have known that there 
may be similar problems raised by future charters. More- 
over, these applications were filed substantially less than 
60 days prior to the proposed flight dates, and thus pro- 
vided a minimum of time for their review. Even so, a 
denial was issued on May 10, 1961, and the charter par- 
ticipants should have been notified of that action at that 
time. After receiving the denial applicant delayed, until 
the last day in which it could appeal, an approach to the 
Board seeking review of the staff’s action. 


Under the circumstances the Board does not find that 
grant of the exemption would be in the public interest. 


AccorpincLy, Ir Is Orperep: That the applications of 
President in Dockets 12365 and 12379 be and they hereby 
are denied. 


By the Civil Aeronautics Board: 


/s/ Harotp R. Sanperson 
Harold R. Sanderson 
Secretary 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16,501 and 16,502 


PAN AMERICAN WORLD AIRWAYS, INC., 
TRANS WORLD AIRLINES, INC., 
Petitioners, 


Ve 


CIVIL AERONAUTICS BOARD, 
Respondent, 


ATRLINE TRANSPORT CARRIERS, INC., 
CAPITOL AIRWAYS, INC., FLYING TIGER 
LINE, INC., PRESIDENT AIRLINES, INC., 
SEABOARD WORLD AIRLINES, INC., and 
SATURN AIRWAYS, INC., 

Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT | 
| 


COUNTERSTATEMENT OF THE CASE | 


The petitioners (Pan American and TWA) are the American flag 


carriers authorized to conduct regularly scheduled passenger flights 
between the United States and Europe. They here seek review of vari- 
ous orders issued by the Board in June and July of this year granting 
exemptions to five "supplemental" air carriers and two "cargo* carriers 


| 
permitting them to conduct "transatlantic charter flights" until 


a Oh 

/ 
September 30, 1961. The operations consisted of transatlantic 
flights for the plane-load movements of bona fide groups of persons 
having a common interest apart from transportation, in accordance 


with certain standards contained in a Board regulation promulgated 


by rule-making methods (Part 295 of the Economic Regulations, 1) 
2 


C.F.R. 295, Appendix B hereto). 

Carriers of the classes here involved have heretofore been 
granted exemptions to engage in similar operations on an individual 
flight basis through an application of essentially the same standards, 
and the effect of the Board*s action was to change the prior exist- 
ing system of| authorizing individual charter flights by exemption to 
one of authorizing for a specified period of time any such flights 
which the carrier might obtain, Further, the present system of 
"seasonal" exemptions is to continue only until disposition of appli- 


cations by the exemptees for certificates of public convenience and 


a ye Orders B-16967 (Tr. 47), E-17048 (Tr. 122), E-170h9 (Tr. 191), 
E-17050 (Tr. 239), E-L7051 (fr. 297), E-17133 (Tr. 412), E-1713h 
(Tr. 369). Flying Tiger and Seaboard are cargo carriers, and the 


others (ATC, Capitol, Imperial, President, and Saturn) are supple- 
mentals. 


2/ The flights involved fall into two general categories: 
(1) "pro rata" charters; and (2) "single entity" charters. A pro 
rata charter,' the type of principal economic significance, is one 
in which the members of the group divide the transportation charge 
for the use of the entire aircraft, with each person paying his 
proportionate! share, whereas a single entity charter is one in which 
typically a company pays the entire transportation charge for a 
group of its employees being transported for business or other 
reasons. The charter standards set forth in Part 295 are virtually 
identical to those elsewhere prescribed for the regular route 
operators and foreign air carriers. 
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necessity for transatlantic charter services, and Sontensliten that 
the applicants therein may obtain exemptions during each sumer season 
until disposition of the certificate proceeding. The tentative hear- 


ing date in that proceeding (Transatlantic Charter Investig ation, 
Docket 11908) is March 26, 1962. 


The licants in the Board's certificate proceeding, and hence 
app. > 


the ones eligible for seasonal exemptions under Part 295, are mostly 


"supplemental" and "cargo™ carriers. This is so because the other 


The supplemental carriers, formerly termed "large peregeiet 
presently hold operating authority as follows: 
| 

(1) Their domestic operations are conducted under certifi- 
cates of public convenience and necessity authorizing unlimited 
charter flights, and 10 trips per month between any two points 
for the transportation of individually ticketed or waybilled 
traffic. These are the certificates held invalid by this 
Court in United Air Lines v. Civil Aeronautics Board, U.S. 
App. D.C. __, 270 F. 2d Yhé (1960), vacated sub nom, All 
American Airways v. United Air Lines, 36h U.S. 297 (1960), 
and were the subject of interim Legislation authorizing the 
Board to validate them until February, 1962 (P.L. 86-661). 
Bills dealing with the subject matter were passed by both 
Houses of Congress this past session, but no final legisla- 
tion was enacted. See Senate Report No. 688, House aoe 
No. 1177, 87th Cong., lst Sess. 

(2) Their overseas and intraterritorial operations are 
conducted under interim exemption authority granted by the 
Board's Order E-97)) (22 C.A.B. 856), which is identical in 
scope to the domestic certificate athority. See American 
Airlines v. Civil Aeronautics Board, 98 U.S. App. D.C. 38, 
235 F. 2d 8h5 (19 

(3) Their foreign * operations are conducted pursuant to 
letters of registration issued under Part 291 of the Board's 
Regulations (1) C.F.R. 291) which authorize only the crane 
portation of property on an irregular basis. 


The cargo carriers hold certificates of public Seated bate and 
necessity for the transportation of cargo and mail (on a nonsubsidy 
basis) over regular routes. 
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certificated carriers already have the authority to conduct passenger 
charter flights as an incident to their regular route authority. Thus, 
the regular route operators are permitted by the statute subject to 
Board regulations to engage in incidental charter operations on a 
world-wide basis for the types of service for wiich they are certif- 
dee Also, the foreign carriers authorized to operate over 
regular routes’ to and from the United States likewise may engage in 


charter services over those routes, and in "off-route" charters under 


regulations prescribed by the Board (1) C.F.R. 212). In contrast, 


the supplemental and cargo carriers have required special exemption 


Section yOl(e) of the Act (infra, p. 31), provides in perti- 
nent part that "any air carrier may make charter trips, or perform any 
other special service, without regard to the points named in its cer- 
tificate, under regulations prescribed by the Board." As indicated, 
this incidental charter authority is applicable only to the basic 
types of service authorized in the certificate. Hence, carriers 
authorized to engage in regular route transportation of persons and 
property (as are most certificate holders) may engage in charter 
trips for both classes of traffic, whereas a carrier authorized to 
transport only cargo has charter authority only for cargo. See 
FL Tiger Line, Inc. v. Civil Aeronautics Board, 92 U.S. App. D.C. 
260, 204 F. 2d 1953). 


The Board has held that the supplementals do not possess 
=0l(e) rights®* by virtue of their certificates of public convenience 
and necessity. See Order E-16667, April 4, 1961, which points out in 
effect that the supplemental carriers are certificated for charter 
trips and special services, and that it would be incongruous to hold 
that they have additional such operating rights under Section )0l(e). 


A regular route passenger operator may conduct unlimited 
passenger charter flights over its routes. Off-route charters are 
restricted to irregular services, and, in the case of foreign flights 
over routes served by other American carriers, to flights to which 
the other carrier consents or for which the Board has granted special 
permission. See 1) C.F.R. 207. 
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authority for their foreign charter flights for the transportation 


of persons. | 

Such exemptions have in fact been granted over the years > and 
in 1955 the Board first formally announced the principles which it 
intended to apply in granting such exemptions for that year. 
Transatlantic Charter Policy, 20 C.A.B. 782, In 1955, the Board 
also issued its interim decision in the Large Irregular Air Carrier 
Investigation, 22 C.A.B. 838, 856 (Order E-97h4, November 1s, 1955). 
It there found that the irregular carriers as a class dicade be 
permitted to engage in charter flights under the transatlantic 
charter policy (22 C.A.B. at pp. 865, 866), and they consistently, 
have been ever since under the various revisions of the "Policy. * 
The Board also has heretofore found, with respect to cargo icarriers, 


that they too necessarily mst participate in miscellaneous activities 


Prior to 197, the irregular or nonscheduled carriers were 
permitted by their basic exemption authority to engage in the foreign 
transportation of persons. 

6/ Order E-97h4 initially permitted cargo and passenger opera- 
tions in interstate and overseas air transportation and cargo 
operations in foreign transportation. The President asked the Board 
to stay its order insofar as foreign operations were involved. He 
said, however, that "it is not intended that this request be inter- 
preted as affecting existing authorizations to engage in air trans- 
portation on a charter or irregular basis or as affecting the 
granting of new authorizations of this type." (See Order E-10161, 
April 3, 1956, page 866-A of joint appendix in United Air Lines, et 
al. v. Civil Aeronautics Board, Nos. 15,025 et al.). The sident' s 
subsequent approval of the Board's denial of applications in Docket 
5132, and his withholding of approval in relation to certificate 
grants, were not directed to the question of transatlantic charters. 

| 
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as a part of their over-all operations to sustain themselves (Air- 
freight Certificate Renewal Case, 23 C.A.B. 186, 25) (1956)) and 
carriers of this class also have actively participated in the trans- 
atlantic charter progran. 

In April of this year, the Board revised its transatlantic 
charter regulation (Appendix B, infra, p. 33) to provide that 
seasonal exemptions would be granted (upon certain showings) to 
those persons who were applicants in the charter certificate pro- 
ceeding which it had seule The Board found that this 
change from the prior system of individual flight exemptions was 
justified in that the need for the transatlantic charter services 
of the supplementals and cargo carriers continued to exist (infra, 
p. 35); that it was no longer administratively necessary to require 
special authority for each charter flight in that the standards for 
charter eligibility were well defined and understood (infra, p. 35)3 
and that the requirement for advance approval of each flight made 
advance planning difficult on the part of the carriers involved, was 
burdensome and expensive, and subjected the carriers to a competitive 
disadvantage in obtaining charters (infra, p.36). The Board at 
that time also rejected contentions that these factors were out- 
weighed by the advantage of checking each individual flight, pointing 
out that there was no reason to believe that the carriers would vio- 


late the charter standards in view, among other things, of various 


7/ Transatlantic Charter Investigation, Docket 11908. 
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| 
sanctions available to the Board in the event of violation (infra, 
8 eee 


Pp. 39). It likewise rejected contentions that the grant of 


seasonal exemptions Biv prejudge the ultimate outcome of the 
charter investigation. | 
Applications for seasonal exemptions by various individual 


carriers followed. The Board dealt with the first application by 
| 
a supplemental Peas (Saturn, Tr. 2) in Orders E-16967 and E-17183 
10 
(tr. 47, 86). ‘The Board found that Saturn had met the standards 


8/7 The Board subsequently stated in its individual orders 
herein (e.g., Tr. 7) that it did not subject the regular route 
operators or foreign carriers to advance screening on this score, 
and that it was not required to assume that the certificated 
supplementals would engage in violations. In this over-all 
connection, it may be stated that the various restrictions on 
"charter" services applicable to all carriers are designed to 
preclude the providing of individual transportation services in 
the guise of spurious charter parties composed of persons having 
no common interest other than transportation. 


9/ The Board again rejected this contention of prejudgment 
in the subsequent orders (e.g., Tr. 86), pointing out that it was 
not granting authorizations which required substantial capital out- 
lays which might ultimately be lost if the Board should decide not 
to issue certificates, but rather was merely shifting from a system 
of individual to seasonal exemptions for services of a type! which 
the carriers had long operated. 


10/ Order E-16967 granted the exemption effective 15 days after 
its date of service, subject to postponement by the Board. | Such 
order also permitted interested parties to file written opposition 
to the Board's action within ten days (Tr. 54), because the Board 
had taken official notice of data contained in various reports filed 
withit. The Board stayed the exemption pending consideration of such 
statements by these petitioners. It disposed of their objections 
and permitted the exemptions to become effective by Order B-17183. 
Similar procedures were followed with respect to the other ‘applica- 
tions, except that there was no interim stay of the exemptions to 
the cargo carriers. 


In granting the four other applications by supplemental carriers, 
the Board incorporated by reference its general findings in the men- 
tioned orders involving Saturn, with additional factual findings in 
relation to the specific carriers concerned. 
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of Part 295 and that exemption was appropriate under Section )16(b) 
of the Act. The Board found that the carrier's operations were of 
limited extent both absolutely and in relation to the operations of 
the certificated route carriers, setting forth comparative data 
relating to passenger miles, dollar volume of operations, etc. (Tr. 
9, 50). It likewise found that Saturn's operations were affected 
by unusual circumstances in that it, like the other supplemental 
carriers, was'authorized to provide a wide variety of services which 
were supplemental to the services of the certificated scheduled car- 
riers, with necessary fluctuations in types of service, markets 
served, and extent of participation in a given type or class of 
traffic (Tr. 50). The Board also pointed out that the transatlantic 
charter market was one in which the supplemental carriers had actively 
participated and in which they were intended to participate consist- 
ently with their role as "supplemental" carriers, and that denial of 
Saturn's application would deprive it of a source of traffic that had 


been available to it as a supplemental carrier and on which it had 


every reason to rely in planning its operations (Tr. 513 see, also, 


Tr. 87). The Board's ultimate factual conclusion of "undue burden" 
was that denial of exemption authority would foreclose the applicant 
from the market, and thus deprive it of a chance to earn revenues 
which, while small compared to those of the route operators, nonethe- 
less were of substantial importance and benefit to the applicant 

(Tr. 53, 87). As to the form of the exemption (i.e., for a stated 


period of time as opposed to individual flights), the Board again 
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pointed out that it had long permitted the supplementals to participate 


in transatlantic charter flights on an individual flight basis, and 
that the change in form of authorization was warranted on the public 
interest grounds heretofore set forth in the regulation (rr. 52, 53). 
The Board also found that the change in form of authorization 
would not result in any really substantial expansion of thd number 
of charter flights which would otherwise be operated, and that the 
flights would not have any significant impact on the petitioners or 
the "certificated route network" (Tr. 52, 87, 88). It rejected the 
petitioners! claims to the contrary as speculative and inconsistent 
with the past history of the transatlantic charter proeran and found 
no need for an evidentiary hearing on this point (Tr. 87). | Rather, 
the Board pointed out that the past approximately $15) Sle pro 
rata charter rate was sufficiently below the lowest one-way regular 
passenger rate of the scheduled ee to make it doubtful that 
many persons moving in charter groups would have otherwise patronized 
the services of the petitioners (Tr. 87). The Board further found 
that in 1960 there were some 1530 pro rata transatlantic anon 
flights by all classes of carriers for a total movement of 129,000 
persons, with the supplementals and cargo carriers operatihg only 
226 of these flights, and transporting some 22,000 persons: (Tr. 50, 


12/ 


88) . In contrast, during the same period, there were some 1,131,000 


11/ $250 from New York to oe $292 from New al to Paris, and 
$3 from New York to Rome (Tr. 

12/ The Board's records ae that the total revenue from these 
226 transatlantic flights was $3,212,187. Total revenues in 1960 from 


all civilian charters by the supplementals in both domestic and inter- 
national operations were $13,300,000 (Tr. 50). 
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passengers transported in regularly scheduled transatlantic services. 


Moreover, the Board found that the relative participation of the 


supplemental and cargo carriers in the transatlantic charter market 
had decreased over the years, whereas there had been a marked increase 
in participation by foreign carriers, and that a failure to provide 


exemption would serve to divert a still larger portion of the trans- 
1 
atlantic business to the non-United States carriers (Tr. 88). 


13/ The relative participation of the various classes of carriers 
in the transatlantic pro rata charter market during the six-month 
April through September principal charter period is set forth below 
for the past five years. The 1961 dataare preliminary only, and 
subject to correction or revision after all reports have been received 
by the Board. The 1961 data for the U.S. certificated carriers and 
the Part 295 carriers are believed to be substantially correct, but 
the totals for the foreign air carriers for this year probably will 
be required to be revised upward since several foreign carriers known 
to have engaged in such operations have not yet submitted their reports. 


U.S. 
Certificated Foreign Part 295 
Route Carriers Air Carriers Carriers 


Number of 
Charter Flights 


1957 
1958 
1959 
1960 
1961 


Number of 
Passengers 


1957 11,207 17,123 
1958 15,198 23,822 
1959 22, 342 24,199 
1960 83,506 22,301 
1961 55,166 32,795 


(footnote continued) 
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Substantially similar findings were made with respect ‘to the 
two cargo carriers, the Flying Tiger Line and Seaboard World Airlines, 
with the Flying Tiger Line order (Tr. 412) being the one in which the 


principal findings are detailed. | 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Federal Aviation Act and the Board regu- 


lations principally involved are set forth in the appendices, infra, 


pp. 29 to 58. Other such materials are quoted or cited in their 
| 


appropriate place in the text of this brief. 


| 
er | 
(footnote continued) 
U.S. | 

Certificated | Part 295 

Route Carriers | Carriers 


Per cent of 
Charter Passengers 


1957 
1958 
1959 
1960 
1961 


The exemptions here involved are only for charter flights which 
are supplemental to regular route services. They do not unduly im- 
pinge upon the certificated regular route air carrier system, and 
have little more competitive impact than the individual flight ex- 
emption program heretofore followed by the Board. Hence, there is 
no basis for petitioners' claim that the impact of the Board's orders 
is such as to demonstrate that seasonal exemptions are beyond the 
purview of the exemption provision. Similarly, the requirement that 
the President approve certificates of public convenience and neces- 
sity for foreign operations does not serve to preclude exemption 
pending the determination of a certificate application for foreign 


service, and this Court has held on several occasions that, where 


the standards of Section 416 are met, ey Board may exempt pending 
Z 


completion of certificate proceedings. 

Those standards were met here. The operations of the exempted 
carriers are of limited extent, and affected by unusual circumstances. 
The very nature and purpose of the operations of the supplementals 


is to meet traffic demands where and when they arise, with necessary 
~ 24/ Pan American World 8 giv dovousties Boa, 104 

G -S. va D.C. 288, 261 F. 2d 754 1958 » cert. den. 359 U.S. 

1959 


15/ American Airlines v. Civil Aeronautics Board, 97 U.S. App. 
D.C. 324, 231 F. 2a 483 (1956), and cases cited, infra, p.19. 
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fluctuations in the location and nature of their operations. More- 
over, the classes of carriers involved have been permitted to engage 
in transatlantic charters on an individual flight basis, and such 
charters constitute business upon which the carriers had a right 

to rely in their planning. Hence, it would have been an undue hard- 
ship or burden to deprive them of continued such participation. And 
while petitioners assert that contimed participation could be per- 
mitted on an individual flight basis, that contention goes only to 
the reasonableness of the Board's action and not to the question of 


statutory authority to exempt. There is no showing of unreasonable- 
ness here. | 


Il | 


The Board's reliance upon statistical data contained in reports 
filed with it, and the postponement of the effective date of the ex- 
emption orders until petitioners had been afforded opportinity to 
comment on such statistical data, obviously did not deprive them of 
due process. Furthermore, there is no requirement that evidentiary 
hearings be held as a prerequisite to exemptions, and the grounds 
upon which the seasonal exemptions rest are not such as to require 
hearings in the exercise of the Board's sound discretion. : 

The granting of seasonal exemptions does not impinge upon the 
Board's freedom of decision in the Transatlantic Charter Investigation. 


Apart from other considerations, there is no showing of any actual or 


required change in the positions of the applicants in that case by 


reason of the seasonal exemptions. 


=< 
ARGUMENT 
Introduction 
The orders here challenged have expired by their terms. How- 
ever, the Board does not contend that these review proceedings have 


become moot since, under Part 295 (infra, p. 33), future exemptions 


may be sought prior to the completion of the Board's certificate 
16/ 


proceeding. | Nonetheless, any issue peculiar to the specific 


orders here involved and not of an important or recurring nature 


16/ In response to contentions of mootness after September 30, 
1961 in the stay applications heretofore denied by the Court, the 
Board stated (p. 12 of its opposition to stay) ". .. there is no 
certainty of mootness since subsequent exemptions may be sought. 

See Southern Pacific Terminal Co. v. Interstate Commerce Commission, 
219 U.S. 498, 515." 


In Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. 
D.C. 331, 185'F. 2d 426 (1950), this Court decided issues relating 
to the Board's exemption power after the order involved had expired, 
and the Supreme Court subsequently vacated the judgment as moot (341 
U.S. 901). However, the Board had issued an amended certificate em- 
bracing the authority granted by exemption so that there could be no 
renewal of the particular exemption there involved. 


In yet another proceeding for review of an exemption order 
brought about the same time by Eastern (C.A.D.C. No. 10,671, not 
reported), the order also had expired prior to the entry therein 
on Mar.15, 1951 of this Court's per curiam order of affirmation 
in reliance on the first Eastern decision. The certificate pro- 
ceeding had not been completed, and another exemption had issued. 
One of the issues presented by the certiorari petition was whether 
the case had become moot, and the Government's position was that 
only those nonrecurring issues peculiar to the particular order 
had become moot, and that the major question of statutory author- 
ity to exempt without hearing had not. The Supreme Court appears 
to have agreed since it denied certiorari rather than vacating the 
judgment as it had done in the first Eastern case (341 U.S. 901). 
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obviously should not be decided, and we subsequently inditate in the 


course of our argument the matters which we believe to be! moot. 


I. The grant of seasonal exemptions for trans- | 
atlantic charter service is within the Board's 
statutory authority, and the findings in the ; 
orders here involved properly and adequately | 


so _ demonstrate 


A. Seasonal exemptions are within statutory 
authority | 


Petitioners initially assert that charter exemptions|on a sea- 


sonal basis so impinge upon their certificated services and repre- 
sent such a departure from the statutory licensing schenal in terms 
of economic significance as to demonstrate that they are wholly be- 
yond the exemption power. These contentions, made in purported 
reliance on this Court's decision in the first supplemental air car- 
rier case (American Airlines v. as ignore the factual situ- 
ation involved. The services authorized by the seasonal Leaaptions 
are not competitive with the regular route services of the petition- 
ers, but rather are only charter flights which are popplenantal to 
regular route services. Indeed, rather than suggesting in American 
Airlines that charter services were beyond the Board's power to au- 
thorize under Section 416, this Court held that the Bosra could grant 
exemptions for such services (235 F. 2d at 851). Also, a in that 
17/ 96 U.S. App. D.C. 348, 235 F. 2d 845 (1952). Inithis case, 
the Court upheld the Board's power to exempt the supplemental car- 
riers on appropriate findings for unlimited charter flights and ten 
trips per month between the same pairs of points in regular airline 


service, but held the findings accompanying Order E-9744 to be 
inadequate. 
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case, there is no real impingement on the certificated system in 
terms of traffic diversion. Qn the contrary, as disclosed by the 
Board's findings heretofore detailed (supra, p. 9 ), the charter 
services involved have little competitive impact on the petitioners' 
regular route operations. The various restrictions on "charter 
services" applicable to all carriers are designed to minimize such 
competitive impact, and, as the Board found, the persons who travel 
in charter groups and who utilize the services of the "Part 295" 
carriers could not be expected to travel as individually ticketed 
passengers. And while there may be some competitive impact in re- 
lation to any comparable charter services which the petitioners 
might afford, again as the Board found and demonstrated (supra, 
p- 10), the real competition is with foreign air carriers who have 
increasingly participated in the charter mxrcet.t 

What has thus far been said also demonstrates that, to the 
extent the characterization may be deemed important, petitioners 
are in error in their claims that the seasonal exemptions do not 
represent services which are "supplemental" to the certificated 
system. Indeed, the Congressional committees having responsibility 
for aviation matters only recently have characterized charter serv- 


ice as the appropriate type of operations for supplemental air 


18/ Obviously, these petitioners have the competitive ad- 


vantage over the Part 295 carriers in the charter field since the 
public ordinarily may be expected to first contact the regular 
route operators for charter flights from American flag carriers. 
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carriers to conduct consistently with their role in the aviation 
19/ 
field. Moreover, the comparable charter services of the regular 


route operators also are merely "supplemental" to their aie 
route operations, as witnessed by the incidental world-wide charter 
authority conferred by Section 401(e) upon all holders of conven- 
tional certificates. In sum, all that is here involved are opera~ 
tions which cannot be said in any real sense to impinge upon the 


regular route system which is the principal concern of the Federal 
| 


Aviation Act. 


| 
19/ Both the Senate and the House reports on the proposed sup- 


plemental carrier legislation passed by the respective chambers 
last session (87th Cong., lst Sess.) stated that "the basic role of 
the supplemental carriers is the provision of charter service" (Ss. 
Rep. 644, p. 12; H. Be 1177, p. 10), and, in the words of the 
House Report (p. 10), the "basic concept written into" the bills 
involved "is that the supplementals essentially are charter opera- 
tors." The Senate Report recites (p. 12): | 


"Every witness who discussed the subject in the hearings 
on this measure agreed that the basic role of the supple- 
mental carriers is the provision of charter service. , Even 
the spokesman for the Air Transportation Association, 
representing the scheduled route carriers, while strongly 
opposing any authority for the supplemental carriers to 
perform scheduled service, supported the Seema car- 
riers being given charter authority. .. " 


* # & 
"The keystone of the committee bill is the concept that 
the authority to provide charter service should be the 
basic ingredient of a certificate as a supplemental si 
carrier." 


Furthermore, the statement in the Senate Report relidd upon by 
petitioners that the "committee hopes that henceforth charter serv- 
ice will be provided by the certificated carriers authorized to pro- 
vide it" is believed to have reference to the proposal to certificate 
the supplementals for charter operations, and does not, in our view, 
afford any legal or other support for petitioners’ claim that the sup- 
plementals should now be deprived of continued participation in the 
transatlantic charter field. 
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Petitioners' other contentions of lack of statutory authority 
rest upon assertions that the Board may not exempt pending determina- 
tion of certificate proceedings for the same type of authority, and 
particularly where the issuance of the certificate requires the ap- 
proval of the President. The contentions in reality are the familiar 


ones that the Board cannot exempt at all, and petitioners' various 


claims in this respect have heretofore been consistently rejected by 


the Court. Thus, in Pan American World Airways v. Civil Aeronautics 
Board, 104 U.S. App. D.C. 288, 261 F. 2d 754 (1958), cert. den. 359 


U.S. 912 (1959), the Court recognized that exemptions in foreign air 
transportation do not require the approval of the President, and in 
effect rejected the claim now made that, had Congress intended the ex- 
emption power to extend to foreign air transportation, it would have 


subjected the Board's gr Vas orders to the Section 801 requirement 
20 
of Presidential approval. 


20/ In the cited case, as here, the contentions were that an ex- 
emption from Section 401 is equivalent to a certificate, and that the 
Board was circumventing the power of the President by its order. In 
rejecting the contentions, the Court pointed out, inter alia, that an 
exemption is! not the same as a certificate and that the considerations 
which impelled the requirement for Presidential approval of certifi- 
cates do not exist in the case of exemptions. 


It may also be observed that domestic regular route certificates 
do not require the President's approval despite the fact that they 
carry with them the right to engage in foreign charters, and that the 
Board's regulations governing charters under Section 401(d) likewise 
are not subject to Section 801. Also, we fail to see how Pan American's 
case is advanced by its specious assertions that the Board by its duly 
adopted and published regulation (Appendix B) and orders pursuant 
thereto has somehow "defied" the President and the Court (Br., p. 13). 
Similarly, we fail to perceive any "significance" to the present prob- 
lem (Br., p./28) between the timing of the Board's request to the 
Congress for broader exemption authority and its present actions. The 
Board has heretofore requested broader such authority (e.g., Annual 
Report to the Congress for 1959, p. 7). 
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Similarly, in both the cited case and a number of others, this 


Court has held or recognized that the Board may exempt pending the 
determination of a certificate application for the type of ‘services 
involved. One of the "burdens" from which the Board is | suthorised 
to relieve a carrier is that of "the enforcement" against it (Section 
416, infra, p. 31) of the Section 401 barrier against operations with- 
out a certificate. This burden is separate and distinct from the bur- 
den of certificate proceedings, and petitioners are in error in assert- 


ing that there can be no "burden" from Section 401 in circumstances in 
which certification proceedings are in progress. Also, we are aware 


| 
of no legislative history or prior precedent which supports petitioners' 


thesis (Pan American Br., p. 24) that Section 416 can have application 


21/ The Court has held on three prior occasions that the Board 


may exempt pending determination of certificate applications. Ameri- 
gan Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C.; 324, 231, 
. 2d 483 (1956) (surface mail exemption); Eastern Air Lines v. 
ca Aeronautics Board, 87 U.S. App. D.C. 331, 185 F. 2d 426 (exemp- 
tion to Capital for cargo operations); Eastern Air Lines v._Civil 
Aeronautics Board, C.A.D.C. No. 10,671, not reported (exemption fi for 
persons, property, and mail to Piedmont) . In two other instances 
the Court indicated that the Board might exempt pending completion 
of proceedings on remand, and the Board did so. Northwest! Airlines 
v. Civil Aeronautics Board, 90 U.S. App. D.C. 158, 194 F. ed 339 
(1952); Greensboro-High Point Airport Authority v. Civil Aeronautics 
Board, 97 U.S. App. D.C. 358, 231 F. 2d 517 (1956). And in the Large 
Irregular Case, the Court indicated, we think, that an exemption 
would have been proper if predicated upon a view "that the interim 
for which this operating authority is issued is short, whereas the 
emacs of a certification proceeding would be long..." Ameri- 
lines v. Civil Aeronautics Board, 98 U.S. App. D. C. 348, 235 
F. 2a 845, 852 (195 
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22/ 
only to operations which "do not require regulation." And finally 


on this issue, it may be observed that the petitioners themselves seem 


22/ The "legislative history" relied upon by Pan American (Br., 


p. 24) is a letter from Commissioner Eastman pointing out that, under 
a 1935 bill, the definition of "air carrier" included all carriers 
for hire. The letter "suggested, therefor that the definition of ‘air 
carrier' be limited to operators who render common carrier service 
and that a conditional exemption" be provided. Mr. Eastman did not 
suggest any specific wording of the exemption he had in mind "in view 
of the many considerations" involved. 


The “legislative history" of the present Section 416 consists 
primarily of (1) statements by Senator Truman in Committee and on 
the floor of the Senate (Hearings before a Sub-Committee of the Senate 
on Interstate Commerce on S. 3659, 75th Cong., 3d Sess., pp. 3-4, 83 
Cong. Rec. 6726) to the effect that it was designed to apply to both 
scheduled and nonscheduled operations, and that it would permit the 
Board "to adjust some of the requirements of the law where necessary 
to encourage small operators, such as the small operators in Alaska, 
in cases of hardship"; (2) a statement by the representative of the 
Interdepartmental Committee which drafted the bill to the effect that 
Section 416 was designed in part to provide exemption for nonscheduled 
carriers who were not then to be regulated (Hearings before the House 
Committee on Interstate and Foreign Commerce on H.R. 9738, 75th Cong., 
3d Sess., pp. 420, 421). 


Apart from Senator Truman's statements (the most authoritative 
legislative history) Section 416(b)(2) (infra, p. 32) affirmatively 
rebuts any limitation as to size or type of over-all operations to 
which exemption may extend in that it spells out the small and un- 
usual operations to which exemption from the labor provision is re- 
stricted. Generally speaking, and as heretofore detailed to the 
Court in prior cases, the Board has utilized the exemption power in 
the following broad areas: (1) to permit completely noncertificated 
operations by existing or new small carriers such as the irregular 
and air taxi operators; (2) to permit experimental operations by 
established carriers such as helicopter operations by National 
(Order E-9116, April 20, 1955); (3) to permit operations by both 
large and small carriers pending completion of certificate proceed- 
ings; and (4) to permit individual flights or other operations limi- 
ted in point of time or commodity without there being any subsequent 
certification |proceedings at all, such as individual charter flights, 
"Christmas mail" exemptions, exemptions to carriers holding temporary 
certificates for the duration of their certificate authority, etc. 
The prior Section 401 exemption cases before this Court have involved 
categories (1) and (3), and the Court has yet to find the limitations 
in the statute for which these petitioners consistently contend. 
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to take the position that the Board validly may provide exemption for 
individual charter flights if they do not object. But petitioners! 
objections or acquiescence have nothing to do with the question of 
power to exempt, and their argument reduces itself to the one that 
the Board may exempt on an individual flight basis, but not on a time 
basis for a series of flights. Again there is no basis in tthe statute 


or prior precedent for such a distinction. 


B. The Board's findings warranted the 
exemptions here involved 


Since the subject matter is within the purview of the exemption 
provision, the Board can grant seasonal exemptions on proper findings 
of “undue burden" by reason of "limited extent of" or “unusual circum 
stances affecting" operations, and "public interest" for genious 
(Section 416, infra, p.31). The undefined statutory terns! (those 
other than "public interest") are to be given their ordinary meaning, 
and “undue burden" means "undue hardship." See, American Airlines v. 
Civil Aeronautics Board, 97 U.S. App. D.C. 324, 231 F. 2d 483, 488 
(1956). Hence, if the Board's findings establish these criteria, 


the orders were valid on their face, and future ones Likewise will be. 


And since the orders here involved have expired, the question is not 


whether findings peculiar to a particular carrier are valid, but 
rather whether the over-all findings and rationale warrant exemption. 
Rather plainly, we submit, the findings were valid and justified the 


Board's action. 
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As detailed in the counterstatement (supra, p. 8) and as the 


orders disclose, the Board found that the carriers here involved are 


ones conducting operations of limited extent and affected by unusual 
2, 


circumstances. The Board detailed the size of the operations. It 
found that the operations of the supplementals were affected by umsual 
circumstances! in that the very nature and purpose of their activities 
are to meet traffic needs where and when they arise, with necessary 
fluctuations in the location and nature of their operations. Simi- 
larly, the cargo carriers have been and are certificated largely on 
an experimental basis, and of necessity these carriers too have en- 
gaged in charter operations in the past. Indeed, the carriers of the 
classes here involved are the only ones in the entire industry holding 
certificates of public convenience and necessity which do not possess 
incidental passenger charter rights as a matter of course under the 
statute. Moreover, the Board has heretofore determined that both 
classes of carriers should be permitted to participate in activities 
of the sort here involved. Both classes consistently have been per- 


mitted to do so, and, again as the Board found, the activities here 


23/ We know of no reason, and Pan American cites none (Br., p. 23), 
why the Board was required to find as a precedent to exemption that 
the operations of the carriers here involved were smaller than those 
of the helicopter operators or the local service carriers. 


24/ Pan American's contentions that there are fluctuations in 
the transatlantic market and seasonal changes inthe operations of 
regular route carriers (Br., p. 25), and that this somehow detracts 
from the Board's findings, are wide of the mark. The supplementals 
were licensed for the very purpose of meeting fluctuating demands. 
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involved constitute business upon which the carriers had a right to 
rely in their dicate Hence, there is a causal relaisonahip 
between the limited extent and umusual circumstances of the Opera 
tions and the burden imposed by the Section 401 barrier to the car- 
riers! participation in the market involved, Indeed, in many instances 
the burden would be not only to deprive the carrier of business on 
which it was entitled to rely in its planning but also of ‘business 

in which it had actively participated. And while petitioners profess 
not to understand the Board's rationale, it is crystal clear. The 
burden was that of deprivation of participation in the business pend— 
ing determination of the charter Ree similarly, there is 
no obscurity or infirmity in the Board's findings of public interest 
for exemption or lack of competitive impact on the petitioners. 

Thus, as in the case of the "surface mail experiments" (American 
Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 32h, 231 F. 2a 
483 (1956)), the various factors relied upon by the Board “are unusual 
circumstances affecting operation, within the ordinary meaning of the 


term," and a refusal to exempt with a deprivation of participation is 
| 


an undue burden on the carrier. See, also, Judge Prettyman's concurring 
| 


25/ Under Section 416 (infra, p. 31), the Board is entitled to 
consider the position of entire classes of carriers in taking exemp- 
tion action. | 

26/ The Board did not find that the prior system of passing on 
individual flights constituted a "burden" on the carriers within the 
meaning of that term as used in Section 416, nor were the| reasons 
ascribed by the Board for the change in method of procedure other- 
wise relied upon in this respect. Those findings related'to the 
desirability of one method of exemption over another. 
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opinion therein. The "Seaboard mail exemption" case (Pan American 


World Airways v. Civil Aeronautics Board, supra) did not overrule or 


limit the earlier "surface mail" decision, and different considera- 
tions and findings were there involved. There, the carriage was 

merely in the nature of adding cargo to existing regular flights to 
provide additional reveme and there was no “burden" in the physical 
operating sense. There was no situation such as is here present 

where the carriers mst utilize their equipment where they can find 
traffic to transport; where the business involved has long been avail- 
able to them; and where, at least as to the supplementals, the activ- 
ity is the very type for which they are otherwise licensed by cer- 
tificate and exemption. And as previously noted, what is here involved 
is charter authority of a type which does not impinge upon the certifi- 


cated route system. 


II. | Evidentiary hearings are not a prerequisite to 
| the validity of seasonal exemptions, nor do such 
'exemptions constitute an unlawful prejudgment of 


| the issues in the Transatlantic Charter Investi- 
gation 
As the Board's orders disclose (Tr. 48, 123, 192, 240, 298, 370, 

413), these petitioners filed written opposition to each application 
for exemption prior to its grant. It was urged, inter alia, that the 
applications did not recite facts from which the Board could find the 
applicant qualified for exemption. Pan American further contended 
that the Board could not take notice of any operating data or other 


facts not alleged in the applications (e.g., Tr. 19). The Board 


rejected the contention (e.g., Tr. 53), stating that its function 
was to act in the public interest and that it could "look at the re- 
ports filed with it that are relevant and material to the question 
presented." It did so in terms of taking notice of statistical data 
contained in reports relating to volume of operations, ete., and, be- 
cause of "Pan American's claim that reliance on matters other than 
those set forth in the application would deprive it of sta sign to 
answer," delayed the effective date of its order for 15 days with 
opportunity for petitioners to make further submissions in 10 days. 
It is this procedure which Pan American asserts (Br., p. 32) deprived 
it of due process. We think that the contention patently lacks merit, 
and further that the point is moot. : 
With reference to the "recurring" question of whether eviden- 
tiary hearings are required with respect to exemptions, this Court 
repeatedly has held that they are note” Neither is there any merit 
in TWA's assertions (Br., p. 15) that seasonal exemptions wil unlaw- 
| 


fully impinge upon the Board's freedom of decision in the ‘Transatlantic 


Charter Investigation. Allegations of prejudgment as such necessarily 
| 


26/ wastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. 
D.C. 331, 185 F. 2d 426, 428 (1950); Cook Cleland Catalina’ Airways 
v. Civil Aeronautics Board, 90 U.S. App. D.C. 220, 195 F. 2d 206 
(1952); ef., Springfield ort Authority v. Civil Aeronautics 
Board, __-U.s. App. D.C. ___, 285 F. 2a 277 (1960); Capitol Air- 
ways, et al. v. Civil Aeronautics Board, __ U.S. App. D.C. __, 
292 F. 2a 755 (1961); United states Overseas Airlines v. Civil 
Aeronautics Board, C.A.D.C. No. 16,459, decided July 14, 1961. 
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are usually insufficient to preclude agency action otherwise valid 
(e.g. F.T.C. v. Cement Institute, 333 U.S. 683 (1948)), and TWA's 
argument in reality is but another facet of the one that the Board 
cannot exempt at all pending the determination of a certificate ap- 
plication. Furthermore, the factual situation here simply will not 
support the petitioners' claim of prejudgment or their reliance on 
this Court's decision in Communit oadcasti O. ve F.C.C., 107 
U.S. App. D.C. 95, 274 F. 2a 753 (1960)." The Board by its orders 
has not changed the positions of the parties in the certificate pro- 
ceeding. Rather, as the Board found, its action was primarily a 
shift in policy from individual flight exemptions to individual car- 
rier exemptions which would not substantially increase any carriers' 
participationiin the transatlantic charter market, and thus would 
leave the matter unaffected from this standpoint. Also, the class 
of carriers involved have in fact long participated in this market 
as the traffic demands and availability of aircraft permitted, and 
there is no showing of any substantial investment or change in posi- 


tion on the part of the carriers in response to the Board's action. 


27/ This is not an Ashbacker situation such as the one involved 
in the Community Broadcasting case. 
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CONCLUSION 


The Board's orders should be affirmed. 
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APPENDIX A 
| 


The relevant provisions of the Federal Aviation Act of 1958 


(72 Stat. 731, 49 U.S.C. 1301, et seq.) are: 


% % & & 
DEFINITIONS 


Sec. 101. [72 Stat. 737, 49 U.S.C. 1301] As used in this Act, 
unless the context otherwise requires-- 
* % % % * | 


(21) "Interstate air transportation", "overseas air transportation" 5 
and "foreign air transportation", respectively, mean the carriage by 
aircraft of persons or property as a common carrier for compensation 
or hire or the carriage of mail by aircraft, in commerce i aaa 
respectively-- 

(a) a place in any State of the United States, or the District 
of Columbia, and a place in any other State of the United States, 
or the District of Columbia; or between places in the same State 
of the United States through the airspace over any placé outside 
thereof; or between places in the same Territory or possession 
of the United States, or the District of Columbia; 

(b) a place in any State of the United States, or the District 
of Columbia, and any place in a Territory or possession of the 
United States; or between a place in a Territory or possession of 
the United States, and a place in any other Territory oF posses- 
sion of the United States; and 

(c) a place in the United States and any place siteide thereof; 
whether such commerce moves wholly by aircraft or partly by air- 
craft and partly by other forms of transportation. 

| 
* + © % # 


DECLARATION OF POLICY 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the. Postal 
Service, and of the national defense; 
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(b) The regulation of air transportation in such mamer as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; ; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue prefererices or advantages, or unfair or destructive competitive 
practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(f) The prdmotion, encouragement, and development of civil 
aeronautics. 


* £ © & & 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Certificate Required 


Sec. 01. [72 Stat. 754, 49 U.S.C. 1371] (a) No air carrier 


shall engage in any air transportation unless there is in force a 
certificate issued by the Board authorizing such air carrier to 
engage in such transportation. 


ee & He 
Issuance of Certificate 


(a)(1) The Board shall issue a certificate athorizing the 
whole or any part of the transportation covered by the application, 
if it finds that the applicant is fit, willing, and able to perform 
such transportation properly, and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by the public 
convenience and necessity; otherwise such application shall be 
denied. 

(2) In the case of an application for a certificate to engage 
in temporary air transportation, the Board may issue a certificate 
authorizing the whole or any part thereof for such limited periods 
as may be required by the public convenience and necessity, if it 
finds that the applicant is fit, willing, and able properly to 
perform such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the 
Board hereunder. 


-j- | 
Terms and Conditions of Certificate 
(e) Each certificate issued under this section shall spécify the 

terminal points and intermediate points, if any, between which the 

air carrier is authorized to engage in air transportation and the 
service to be rendered; and there shall be attached to the exercise 

of the privileges granted by the certificate, or amendment |thereto, 
such reasonable terms, conditions, and limitations as the public 
interest may require. A certificate issued under this section to 
engage in foreign air transportation shall, insofar as the operation 
is to take place without the United States, designate the terminal 

and intermediate points only insofar as the Board shall deem prac- 
ticable, and otherwise shall designate only the general route or 
routes to be followed. Any air carrier holding a certificate for 
foreign air transportation shall be authorized to handle and trans- 
port mail of countries other than the United States. No term, 
condition, or limitation of a certificate shall restrict the right 

of an air carrier to add to or change schedules, equipment, accon- 
modations, and facilities for performing the authorized transportation 
and service as the development of the business and the demands of the 
public shall require. No air carrier shall be deemed to have violated 
any term, condition, or limitation of its certificate by landing or 
taking off during an emergency at a point not named in its, certificate 
or by operating in an emergency under regulations which may be pre- 
scribed by the Board, between terminal and intermediate points other 
than those specified "an its certificate. Any air carrier may make 
charter trips or perform any other special service, without regard 

to the points named in its certificate, under regulations ereectived 
by the Board. 


* * * * * 


Classification 


| 
CLASSIFICATION AND EXEMPTION OF CARRIERS | 
| 


Sec. 416. [72 Stat. 771, 49 U.S.C. 1386] (a) The Board may 
from time to time establish such just and reasonable classifications 
or groups of air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall require; and such 
just and reasonable rules and regulations, pursuant to and consistent 
with the provisions of this title, to be observed by each such class 
or group, as the Board finds necessary in the public interest. 


Exemptions | 


(b)(1) The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) exempt 
from the requirements of this title or any provision theveer, or any 
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rule, regulation, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the enforce- 
ment of this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited extent of, 

or unusual circumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest. 

(2) The Board shall not exempt any air carrier from any provision 
of subsection (k) of section 01 of this title, except that (A) any 
air carrier not engaged in scheduled air transportation, and (B), to 
the extent that the operations of such air carrier are conducted 
during daylight hours, any air carrier engaged in scheduled air trans- 
portation, may be exempted from the provisions of paragraphs (1) and 
(2) of such subsection if the Board finds, after notice and hearing, 
that, by reason of the limited extent of, or unusual circumstances 
affecting, the operations of any such air carrier, the enforcement of 
such paragraphs is or would be such an undue burden on such air car- 
rier as to obstruct its development and prevent it from beginning or 
continuing operations, and that the exemption of such air carrier 
from such paragraphs would not adversely affect the public interest: 
Provided, That nothing in this subsection shall be deemed to authorize 
the Board to exempt any air carrier from any requirement of this title, 
or any provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder which provides for maximum flying 
hours for pilots or copilots. 


%* * £ & & 
THE PRESIDENT OF THE UNITED STATES 


Sec. 801. [72 Stat. 782, 49 U.S.C. 1461] The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and 
the terms, conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or foreign air trans- 
portation, or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air carrier under 
section )02, shall be subject to the approval of the President. Copies 
of all applications in respect of such certificates and permits shall 
be transmitted to the President by the Board before hearing thereon, 
and all decisions thereon by the Board shall be submitted to the 
President before publication thereof. 


% * % * * 
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APPENDIX B 


CIVIL AERONAUTICS BOARD, ECONOMIC REGULATIONS, 
EFFECTIVE, APRIL 28, 1961 


[Reg. ER-326) 


Part 295 -- Transatlantic Charter Trips 
(26 F.R. 3628; 14 C.F.R. 295) 


Revision of Part 


Adopted by the Civil Aeronautics Board at its office! in 
Washington, D.C., on the 20th day of April 1961. 


This part contains the amended general requirements governing 
applications for, and operations under, individual exemption orders 
authorizing the performance of transatlantic passenger charter 
flights by United States air carriers other than carriers: certifi- 
cated to provide unlimited passenger service over designated routes. 
The regulation does not itself grant any authority for the operation 
of transatlantic passenger charters and any carrier seekihg such 
authority mst file application in accordance with the provisions 
of this part for an exemption pursuant to section 416(b).. 

| 


Historically, a major objective of the Board has been the 
development of the potentially large mass international travel 
market in the United States without undue diversion from the regu- 
larly-scheduled, individually-ticketed services of United States 
and foreign flag route operators. In furtherance of this) objec- 
tive, the Board has granted individual authorizations for trans- 
atlantic charter flights to carriers not otherwise therunto 
authorized, but has also imposed and from time to time has rede- 
fined standards for charter eligibility of groups. Tkms,! in 1957, 
we amplified the general criteria for charter eligibility which 
we had followed in 1955 and 1956. These criteria were largely 
those that had been previously developed by the carriers and the 
Board, and had been embodied in IATA Resolution 045, which con- 
tains the requirements established by scheduled international 
route operators for their own operations. In 1958, we made these 
criteria more specific and susceptible of precise application. 
And in 1959, we embodied them with minor modifications in’ an 
Economic Regulation (Part 295), giving them greater stability 
and legal effect than theretofore. In 1959, we also concluded 
the Foreign Off-Route Charter Investigation, Docket 7173,/in 
which foreign air carriers were for the first time authorized 
to perform off-route charters in air transportation. In addi- 
tion to amending their permits to provide this authority, | we 
promulgated a new Economic Regulation (Part 212) and established 
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as guides for issuance of a charter authorization standards simi- 
lar to those in Part 295. In 1960, after the IATA carriers had 
finally undertaken, upon the Board's suggestion, to provide more 
definitive and enforceable standards for their own operations, 
we undertook ito modify Parts 295 and 212 in order to conform our 
requirements in substantial respects to those now provided in 
amended IATA\Resolution 045. 1/ Consequently, at such time char- 
ter requirements for all classes of transatlantic carriers had 
become substantially similar. 


During the developmental period of this program, the Board 
considered it necessary and desirable to pass on each individual 
passenger charter flight in foreign air transportation by sup- 
plemental and certificated cargo carriers, and Part 295, as hith- 
erto in effect, thus required special authorization by exemption 
for each charter. 


However; on November 14, 1960, the Board issued a notice of 
proposed rule making (EDR-21l, Docket 11907, 25 F-R. 10944) in 
which it proposed to amend Part 295 to provide, instead, the frame- 
work within which it might grant temporary (seasonal) blanket ex- 
emption authority. Upon consideration of all relevant matter in 
the comments received in response to the notice, the Board has de- 
cided to adopt revised Part 295 substantially as proposed. 


The regulation contemplates the granting of temporary exemp- 
tion authority, during the tourist charter season, individually 
to those supplemental and all-cargo carriers which are also ap- 
plicants in a now current proceeding to determine whether such 
carriers, or any of them, should be certificated to conduct 
transatlantic passenger charters 2/ and which are otherwise qual- 
ified. This regulation further sets forth the criteria and con- 
ditions which shall be observed in conducting passenger charter 
operations pursuant to such temporary authority as may be granted 
hereafter. 


It should be noted that such exemptions as may be subse- 
quently granted will be within the seasonal period of transatlantic 
charter activity from April through September. Further, pending 
completion of the aforesaid charter investigation, seasonal exemp- 
tions will be anmally renewable upon regular application as set 


1/ It was also necessary to impose as conditions to approval 
of Resolution 045 certain standards, especially with respect to 
travel agency participation in charters, which IATA had not pro- 
ae for in the Resolution. See Order E~16295, dated January 23, 
1961. 


2/ Transatlantic Charter Investigation, Docket 11908. 
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forth in Sec. 295.5 of the part. Of course, applications for ex- 
emption authorization for individual charter trips may still be 
made in conformity with Part 302 of the Board's Procedural Regula- 
tions, and insofar as charterworthiness is concerned, the standards 
of this regulation will be largely determinative of the disposition 
of such applications. However, the Board does not contemplate that 
it will grant individual flight approvals to supplemental or cargo 
carriers where the carrier either has not applied, or has applied 
and been found unqualified, for the seasonal exemption herein con- 
templated, except in unusual or compelling circumstances. | 

The Board believes that several basic considerations support 
the conclusion that seasonal passenger charter authority in the 
transatlantic market for supplemental and all~cargo carriers will 
be in the public interest. It is recognized that there has been 
a substential and sustained growth of transatlantic passenger 
charters and that supplemental air carriers have provided a sig- 
nificant part of this service. During the 1960 season, for instance, 
supplemental carriers conducted a total of 226 flights or approxi- 
mately 17 percent of the combined number of flights conducted by 
Part 295 and IATA carriers. There is reason to believe that such 
services by these carriers will continue to be needed. The charter 
season is, for the most part, also the extremely busy regular serv- 
ice season over the North Atlantic for the IATA carriers. | Further, 
these latter carriers have generally been engaged in a jet reequip- 
ment program and may increasingly find it uneconomic to maintain 
appropriate facilities to operate piston aircraft merely to serve 
a@ seasonal charter market. Yet, jet capacity and costs may be such 
as to reduce substantially the potential of jet aircraft for charter 
services, particularly with respect to small groups. From its con- 
tacts with chartering groups in past years, the Board is |informed 
that such groups have sometimes been unable to obtain charter flights 
at the times they desired them. 

| 

A second major consideration is that it no longer is admin- 
istratively necessary to retain the requirement that non-route 
operators obtain special authority for each charter. The istandards 
of charter eligibility are now sufficiently precise and understand- 
able to preclude substantial inadvertent violations of charter prin- 
ciples which would lead to a breakdown in the proper distinction 
between charter and individually-ticketed services and this have a 
serious adverse effect on regularly scheduled services. | 


A third consideration for the present action is the économic 
and administrative burden which supplemental and cargo carriers 
have had to sustain in being required to obtain special approval 
for each passenger charter trip. These carriers are relatively 
small particularly as compared with passenger route operators, 
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and the necessity of obtaining prior authorization for each charter 
makes advance planning of their operations considerably more diffi- 
cult. As comments from carriers reveal, equipment mst often be 
committed a substantial time in advance and projection mst be made 
with respect to the economical use of aircraft (e.g., resolving 

the problems of filling empty ferry legs). It was further stated 
in comments that amelioration of these factors would afford greater 
opportunity for the subject carriers to maintain and develop all 
their services. Comments also indicated that the expense, time and 
paperwork required for preparing and pursuing so many applications 
is not insignificant in total effect, and the adverse sales impact 
of a charterer's knowing that specific authorization mst be sought 
from the Board appears to be undue competitive disadvantage. Com- 
ments showed that such factors may well have been instrumental in 
causing withdrawal from the market of seemingly successful passen- 
ger charter operators and apparently have contributed to the chang- 
ing identities of carrier participants in transatlantic charter 
operations. |Since the market for these carriers is seasonal, its 
attractiveness from an economic standpoint is limited. 3/ Under 
these circumstances, relatively small impediments can loom as large 
factors in a decision to devote resources to it. 


These three basic considerations noted above have prompted the 
Board to institute the proceeding to investigate whether certificates 
should be granted to those carriers which would undertake on a sus- 
tained basis to meet such need as may exist for passenger charter 
services additional to those provided by the passenger route opera- 
tors. The same considerations also indicate that any exemptions 
which may be issued to such carriers pending final determination in 
the aforesaid proceeding should be ona seasonal rather than an in- 
dividual charter basis. 


Various objections to the proposed regulation were received 
from transatlantic passenger route carriers. Thus, they assert 
that the contemplated blanket exemptions would be issued on the 
theory that supplemental and all-cargo carriers have a right to 
be in the transatlantic passenger market free of the disadvantage 
of adherence; to a prior approval procedure which does not apply 
to route carriers. However, the Board's conclusion that a change 
fram individual to seasonal exemption would be in the public 
interest is not based on the concept of affording relief because 
of any rights in the market. The rule contemplates appropriate 


3/ we, of course, recognize that the fluctuations in MATS! 
policy and its effect on the availability of backhauls affect 
the economy of charter service and the desirability of partici- 
pation in this market. 
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temporary relief for qualified carriers coming within its purview 
in the conduct of operations which supply a needed supplementation 
of other services. It is consonant with the declared policy of the 
Board to develop charter services as the public interest requires. 
It does not place the supplemental and all-carge carriers on an 
equal competitive basis with transatlantic route operators which 
retain the advantages of more stable authorizations, market iden- 
tification, larger sales organizations, and in case of on-route 
charters, established stations. Further, seasonal exemptions, 
like individual charter exemptions, can be granted only iff they 
satisfy the requirements of section 416(b). 
| 

Comments also asserted vagueness of the Board's tentative 
conclusions concerning the burden involved in existing procedures, 
and question whether any appreciable burden would be removed from 
the supplemental and all-cargo carriers by eliminating the require- 
ment of prior approval. These comments also question the Board's 
conclusion that the identification of carriers participating in 
this traffic has changed because of the burden of making prior 
application, and call it unsupported and a mere guess, advocating 
the hypothesis that the transatlantic passenger charter service 
is inherently unprofitable for supplemental air carriers. Con- 
versely, other comments from a route air carrier object that the 
regulation would attract additional supplemental and all-cargo car- 
riers to this market. Comments of supplemental and all-cargo op- 
erators generally tend to confirm the Board's tentative conclusion, 
derived from processing of Fart 295 charter applications during the 
past years, that the prior approval requirement was a serious ad- 
ministrative and economic burden. Since exemptions will be 
granted only upon application and in accordance with the provisions 
of section 416(b), the regulation as such is not determinative of 
the number of authorizations which the Board will issue thereunder. 
Of course, no exemption will be issued to other than qualified 
carriers. | 

It is also asserted that a change to seasonal authoripations 
is untimely in that it would result in substantial awards pot re- 
quired by any emergency and in the face of doubt as to whe’ 
decision in the certificate proceeding, Docket 11908, will) recut 
in awards of any charter authority. Various arguments relating to 
the issues in that proceeding are made to show the existence of 
such doubt. Another carrier comments that the awards would pre- 
judge the certificate proceeding. However, as stated above, the 
Board presently deems continuation of the transatlantic charter 
services of supplemental and all~cargo carriers necessary in the 
public interest, and this revision of the regulation merely re- 
flects the Board's conclusion that this should be accomplished 
by seasonal grants. Any exemption that may be issued will! be for 
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the peak charter season of the year and renewal of such exemption 
will recuire a de novo determination under section 416(b). The 
issue of seasonal exemptions will not prejudge the certificate 
proceeding, Docket 11908, or any issue therein. 


Objection to the regulation is also made on the ground that 
transatlantic charter operations by supplemental and all-cargo 
carriers adversely affect the economy of the scheduled airlines, 
at the very time when unnecessary duplication of service should 
be eliminated and such operations are not needed. We do not con- 
ceive of the transatlantic passenger charter service as unnecessary 
duplication. | Thus the Board believes that the standards of Part 
295 adequately protect the scheduled route carriers from undue 
diversion. 


Further comment was submitted advocating that this regulation 
should be effectuated only after formal hearing. The hearing to 
be held in the certificate proceeding which we have instituted will 
be directed to the long range needs and authorizations in the 
transatlantic passenger charter field. The comments contained 
nothing that would establish that hearings prior to the issuance 
of this regulation are required as a matter of law or by public 
interest considerations. Although this regulation, by itself, 
grants no rights, the Board is adopting the regulation in the be- 


lief that the requisite findings under section 416(b) can be made 
in the event that an application is filed by a properly qualified 
applicant. There will be adequate opportunity for objection re- 

specting any particular application for temporary authority filed 
pursuant hereto. 


In further comments received, objection has been made to the 
exclusion of any supplemental carrier from eligibility for exemp- 
tions under this rule and especially to exclusion on the ground 
that the supplemental carrier is not an applicant for a charter 
certificate in the above-mentioned proceeding. Conversely, other 
comments deplored an alleged lack of adequate standards or limita- 
tions to insure the fitness of carriers granted blanket authority. 
The Board is satisfied that the public interest justifies keying 
its trensatlentic charter policy to the operations of those car- 
riers which have exhibited a sustained interest in the operation 
of transatlantic charters. Further, this Part contemplates that 
successful applicants will have met completely adequate standards 
of fitness. Section 295.5 now specifically requires that appli- 
cations be accompanied by such additional supporting information 
as data showing whether the applicant possesses aircraft capable 
of providing the service; whether capital required to operate is 
available to it; whether it has made arrangements for protecting 
charterers' deposits sc as to be in a position to make prompt 


refunds when flights are not operated; whether it has detihite 
plans to operate, such as signed conditional contracts or options; 
whether it has a reasonable program for assuring on-time departures 
and for suitable substitute arrangements where emergency situations 
necessitate substitute service; whether it will provide a point of 
contact overseas for charter groups for securing information re- 
garding return trips; and that it has the ability to conform to all 
the provisions of the Act and the requirements thereunder.| Previous 
experience in the transatlantic pro rata charter market will also 
be a factor to be considered. 
| 

It was also suggested that all-cargo carriers be excluded from 
this Part in conformity with a concept of encouraging specialists 
to devote their endeavors tc developing their own limited markets. 
The proposition would have greater force if the all-cargo carriers 
were firmly established in their regular cargo work on a stable 
and sound economic basis. The role of the all-cargo carrier in the 
subject charter services may be better determined after decision in 
the Domestic Cargo-Mail Service Case (Docket 10067, et al.). There 
is insufficient reason to exclude all-cargo carriers vat tl] this time 
from this regulation. 


Several comments were submitted suggesting greater safeguards 
against violations of bona fide charter operations hereunder. It 
was proposed that basic charter data be filed prior to each flight 
with the Board, be open to public scrutiny and objection, and be 
subject to disapproval by the 3oard. Concern was also voiced as 
to the availability of effective sanctions. 
| 

Charter standards are now sufficiently clear and precise and 
so well known to carriers that there can be no confusion on the 
part of an operator or his competitor as to what constitutes a 
violation of the Board's charter concept. Any substantial) viola- 
tions can be expected to become readily known to competing carriers 
and could be reported to the Board by appropriate complaint. Fur- 
ther, information on every charter flight mst be filed monthly 
pursuant to this part and can serve as an additional source of in- 
formation available to the public for checking on the validity of 
operations performed. In addition, mech more detailed data, under 
certification of charterer, travel agent, and carrier, as to each 
charter operation mst be retained by the carrier available for 
Board inspection. With such opportunity to discover violations 
being available there is little likelihood that carriers would 
knowingly engage in unauthorized operations and risk the quite 
sufficient sanction of later not being eligible for renewed ex- 
emption authority or not being found fit for a charter certifi- 
cate. Such authority as may be issued under this part will be 
subject to amendment or revocation in the discretion of si Board. 
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While it’ is true that the self-interest of supplemental and 
all-cargo air carriers would not directly cause them to protect 
the individually-ticketed passenger market, their self-interest 
in remaining eligible for renewal of authorizations and eventual 
certification will constitute a strong incentive for them to 
abide by the regulation. 


From the fact that in the past some carriers submitted char- 
ter applications which the Board had to reject, it does not follow 
that they would have performed such charters on their own responsi- 
bility. It is expected that the carriers will, for their own pro- 
tection, ask for an advisory opinion in doubtful cases, and for a 
waiver in cases more clearly outside the standards of these rules. 


In addition to the above, other comments were received urging 
the Board to make several changes not specifically dealt with in 
the notice of proposed rule making. The American Society of Travel 
Agents proposed a 23-day year-round excursion fare on individually- 
ticketed services in lieu of the provisions of Part 295. It may 
be noted that the recent meeting of IATA at Cannes did not result 
in a proposal to the Board of such a fare, and thus we have no basis 
for considering this proposal in connection with the subject amend- 
ment of this part. One cargo carrier suggested a limitation on car- 
riage of cargo on passenger charter ferry legs to avoid undue di- 
version from cargo carriers. There has been no showing of any undue 
diversion through prior operations conducted under the provisions 
of Part 295 and the change from individual flight exemptions to 
blanket authorities should not unduly increase the chances of such 
an occurrence. Another carrier suggested inclusion of a rate floor 
to prevent uneconomic operations. This is not now found necessary 
inasmich as the transatlantic passenger charter market has not ex- 
hibited any tendency toward extreme rate cutting. 


Several other proposals not dealt with in the notice were sub- 
mitted in response thereto. Thus, comments were received urging the 
Board to allow for split charters whereby the aircraft is shared 
by separate charter groups; to permit any relative residing with a 
member of the charter group to participate in the trip as a member 
of his “immediate family", and to permit travel agents to partici- 
pate in charter administration and allow them to receive commissions 
for charter services performed for the carrier even though they are 
members of the charter organization. The Board does not consider 
such amencments advisable. Split charters would tend to erode the 
concept of charters as plane-load operations. Inclusion of all 
household relatives beyond spouse, children and parents (the usual 
resident categories) lends itself to abuse since determination of 
the true residential status of other relatives is not easily ac- 
complished. The matter of relaxing restrictions on travel agents 
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has been periodically considered and no new showing has been made 
which would warrant changing the Board's established position on. 
the provisions mentioned. 


Four supplemental carriers proposed liberalization of the 
prohibition against paying commissions to travel agents in excess 
of five percent of the total charter price or of the commission 
rate paid by a passenger carrier certificated to conduct regular 
service between the same points. They argued that supplemental 
carriers cannot engage in charter price competition with route 
operators, since the agent's commission, based on a lower charter 
price, would actually result in less remneration for hin’ land 
jeopardize his impartial representation of supplemental operations 
as opposed to certificated operations. The ceiling on commissions 
should not be lifted. It has served to reduce the incentive for 
promoters to act as indirect air carriers and to "create" charters 
through individual solicitation of the general public. In light 
of the limited nature of Part 295 operations, and the advisability 
of having distinctive safeguards for such operations, the |proposed 
modification of the subject vrovision does not appear advisable. 


| 

Some carriers also suggested amendment of Part 295 to clarify 
permissible carrier solicitation of charter groups, advertising of 
individual rates for participants in pro rata charters, and carrier 
advertising of ground-tour arrangements. Section 295.11(a) states 
that a carrier shall not engage directly or indirectly in iany 
solicitation of individuals as distinguished from the solicitation 
of an organization for a charter trip. Consistent with this provis- 
ion carriers may engage in advertising not directed to the individ- 
ual. To permit advertising of a pro rata charge by itself would 
encourage the carriers to direct advertising at individuals rather 
than officers of bona fide organizations and would in effect en- 
courage individuals to form "clubs" for purposes of chartering. 
It should be noted that a carrier is not in a position to state what 
a pro rata charge will be since such charge depends on the number 
of seats on the aircraft that are actually filled and such other 
matters as the administrative expenses assessed against pro rata 
shares in each particular charter. On the matter of advertising 
land tours, we do not interpret Part 295 as prohibiting such adver- 
tising so long as it is directed at groups rather than at individ- 
uals. Acvertising of land tours directed at individuals would be 
an indirect method of soliciting individuals for charter flights. 
However, we interpret Part 295 as permitting a carrier to speak of 
the availability and general price range of land tours when it ad- 
dresses its advertising to groups, and to refer such groups to tour 
operators. | 
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Several carriers proposed elimination of Sec. 295.2(j) which 
sets forth a presumptive standard for judging bona fide members of 
charter organizations and a safeguard against the carriage of spu- 
rious charter' groups. The Board finds this provision should be 
retained expressly to avoid the admission of members through public 
solicitation for purposes of charter flight participation. The 
definition of bona fide members is modified in accordance with the 
notice of rule making. Previously it included a presumption that 
members were not bona fide unless they had belonged to the charter 
organization at the time of the filing of the application for spe- 
cial authority to conduct the particular charter. With the removal 
of this requirement for individual trip authorization the presump- 
tion was tentatively changed to refer to persons as not being bona 
fide unless belonging to the organization at the time it gives 
“notice to its members of firm charter plans." 4/ Objection was 
made to this definition as being too vague. To be more restrictive 
might unduly hinder charter participation. There will be many in- 
stances where a charterer's "notice to its members of firm charter 
plans" will indicate a flight date which may serve to show a spe- 
cific charter arrangement. Since such solicitation notices mst 
be filed with the carrier under this Part and be retained by it 
for possible Board inspection there is insignificant likelihood 
that the proposed standard of bona fide members as here amended 
will lead to spurious charter participation. 


Z/ The full definition Sec. 295.2(j) reads as follows: 


"'Bona fide members' means those members of a charter 
organization who have not joined the organization merely 
to participate in the charters as the result of a solici- 
tation directed to the general public. Presumptively 
persons are not bona fide members of a charter organiza- 
tion unless they are members at the time the organization 
first gives notice to its members of firm charter plans 
and unless they have actually been members for a minimm 
period of six months prior to the starting flight date. 
This presumption will not be applicable in the case of 
charters! composed of (1) students and educational staff 
of a single school, and immediate families thereof, 

(2) employees of a single Government agency, industrial 
plant, or mercantile establishment, and immediate fami- 
lies thereof, or (3) participants in a formal academic 
study course abroad. In the case of all other charters, 
rebuttal to this presumption may be offered for the 
Board's consideration by request for waiver." 
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Comment was also received from the System Route Committee, 
Pilots-Pan American World Airways. This group felt that liberali- 
zation of charter rules would curtail charters by Pan American and 
adversely affect their job advancement. In the light of our dis- 
cussion herein there is no showing of any possible injury sufficient 
to warrant further limitations concerning operations covered by this 
regulation. 


In view of the foregoing, the Board finds that the subject 
amendment of Part 295 is in the public interest. 
| 
New Sec. 295.5 contains the requirements for application for 
the new exemption authority. All former provisions which jrelated 
to Board approval of specific aspects of charters not generally 
permitted under this part (such as provisions in Secs. 295.33(a) (2) 
and Secs. 295.35(b)(3)) have been omitted. The effect of this is 
that air carriers which receive authority under this part: may not 
perform charters which do not comply with this part in every respect 
unless a waiver has been granted by the Board pursuant to Sec. 295.3. 
| 


Similarly, former Sec. 295.17 which required individual post- 
flight reports to the Board is being eliminated. However, such 
information will have to be filed with the carrier by the [travel 
agent and the chartering group as before. The revised provisions 
of Part 295 require the filing of a report by the carrier within 
15 days after the close of each month concerning each charter trip 
operated during such month; setting forth (a) date of trip; 

(b) points served; (c) number of round-trip and one-way passengers; 
(a) name of chartering organization; (e) description of chartering 
organization disclosing basis for conclusion that group ig bona fide; 
(£) name of travel agent; and (g) basis for construction of tariff 
charge. These provisions will be found in new Sec. 295.6!which also 
refers to the necessary record-retention requirements incorporated 
in Part 249. 


Amendment to Sec. 295.30 has been incorporated raising to 
20,000 the former numerical maximum of 15,000 for chartering groups 
drawn from an area other than a local area. This has been accom 
plished in corformity with Board Orders E-16147 and E-16295, Docket 
11879 approving an amendment to the IATA Charter Resolution carrying 
out a parallel change. 

Apart from the aforementioned changes, the provisions of Part 
295 remain substantially the same. As previously noted, the rule 
contaius restrictions on the transatlantic passenger charter busi- 
ness which guard against the entry into the field of indirect air 
carriers and which also prevent charterers from soliciting the 
public or segments of the public for charter flights. In addition, 
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there are protective provisions guarding participants in charter 
trips from inequitable burdens and charges. 


With regard to the prohibition against charterers obtaining 
participants for a charter group by soliciting the general public, 
the rule prevents the forming of a group by (1) general advertising 
or (2) unlimited soliciting of charter participants from an organi- 
zation easy to join, and of uncertain or large and scattered member- 
ship. The rule thus provides the general framework within which 
to judge the charterworthiness of the cases on their own facts. 

For example in accordance with the provisions of Sec. 295.30 as 
amended, prospective charter participants solicited without limit 
from organizations or other entities with a total membership of 
more than 20,000 (except colleges or universities located in one 
local area) would be considered as solicited from the general pub- 
lic which would preclude their charter trip. However, if the 
solicitation of charter participants should be limited to a group 
of selected delegates who are members of a large association with 
scattered membership, the size of the association would not appear 
to bar the charter. 5/ 


Further, in the case of employees of a business whose total 
employment would apparently render a charter ineligible for ap- 
proval, a valid charter might be solicited from the employees of 
two or more plants of such enterprise, provided the total number 
of employees' in such plants would be sufficiently limited as to 
meet the tests applied by the Board in the case of a single organ- 
ization. Also, the decision to limit the charter solicitation to 
the plants involved would necessarily have to be made prior to 
solicitation for the charter, and each such charter (if there were 
more than one) would have to be locally administered, independently 
of the others. It would be inappropriate to make a general solicit— 
ation of the employees of the entire enterprise and subsequently 
limit the charter group in an attempt to conform with the criteria 
of the regulation. 


In those cases, furthermore, where federations of groups are 
the organizations from which charter groups are sought to be de- 
rived, several issues under the solicitation criteria set forth 
herein would;necessarily arise: for instance, whether the federa- 
tion provides services directly to members of several separate 


5/ Thus, if the organization is participating in a scientific 
convention abroad, the individuals selected to read papers at the 
convention may be organized into a charter group. Or if an inter- 
national organization is to hold a meeting, delegates elected by 
various chapters might properly be organized into a charter group. 
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organizations in a given locality, or is merely a superstructure 
tying several individual associations together. Factors to be 
weighed would include the relationship of members represented by 
such federation to the total population of the area covered by 
the federation, past history of joint activities sponsored by the 
federation, and whether the federation exists only nominally as a 
means of exchanging information, with participation limited to 
meetings of representatives of each member group and individual 
membership therein being merely a matter of record or fora at the 
most. 


| 
To facilitate advising a prospective charterer of a) charter 
prerequisites and (2) the opportunity to obtain advisory opinions 
on charterworthiness, it is provided that a copy of this regulation 
shall always be sent to each prospect directly by the carrier con= 
cerned. The carrier, where known, will receive a copy of | ag 
advisory opinion requested by a charterer. 
In order to facilitate the use of this regulation by chat 
terers, the Board has decided to reissue the regulation with all 
amendments incorporated therein rather than to promigate ian 
amendment to the regulation as a separate document. In consider- 
ation of the facts that the subject amendment is principally a 
relaxation of heretofore existing restrictions; that the dmendment 
relates only to operations to be authorized in the future; that 
waivers of the provisions of the regulation may be granted where 
justified in the public interest and warranted by special or un- 
usual circumstances; and that time is of the essence since the 
transatlantic charter season is approaching, the Board finds that 
the public interest requires and good cause exists for making 
this regulation effective upon less than 30 days faltering pub- 
lication. 
| 
In consideration of the foregoing, the Civil Aeronautics 
Board hereby reissues Part 295 of the Economic Regulations 
(14 CFR Part 295), effective April 28, 1961, as follows: | 


Sec. 

295.1 Applicability. 

295.2 Definitions. 

295.3 Waiver. 

295.4 Separability. 

295.5 Application for exemption authority. 
295.6 Reporting and record retention. 


Subpart A -- Provisions Relating to Pro Rata 
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‘REQUIREMENTS RELATING TO AIR CARRIERS 


Solicitation and formation of a chartering group. 
Pre-trip notification. 

Tariffs to be on file. 

Terms of service. 

Agent's commission. 

Frohibition against payments or gratuities. 


‘REQUIREMENTS RELATING TO TRAVEL AGENTS 


Limited activities. 

Permissible solicitation, sale or ticketing of 
individual. participants for land tours. 

Agents who are members of the chartering 
organization. 

Prohibition against double compensation. 

Prohibition against incurring obligations. 

Prohibition against payments or gratuities. 

Statement of supporting information. 


' REQUIREMENTS RELATING TO THE CHARTERING 
ORGANIZATION 


295.30 solicitation of charter participants. 

295.31 Passengers on charter flights. 

295.32 Participation of immediate families in charter flights. 
295.33 Charter costs. 

295.34 Statements of charges. 

295.35 Passenger manifests. 

295.36 Statement of supporting information. 


subpart B -- Provisions Relating to Single Entity 
Charters 


295.40 Tariff to be on file. 
295.41 Terms of service. 
295.42 Commissions paid to travel agents. 
Subpart C -— Provisions Relating to Mixed Charters 
295.50 Applicable rules. 


Subpart D -- Procedure for Advisory Opinion on 
the Eligibility of a Charterer 


295.60 Advisory opinion. 


AUTHORITY: secs. 295.1 to 295.60 issued under sec. 204(a), 
72 Stat. 743; 49 U.S.C. 1324. Interpret or apply secs. 407(a) 
and 416(b), 72 Stat. 766, 771; 49 U.S.C. 1377, 1386. 


Sec. 295.1 Applicability, 


This part establishes the requirements governing applications for, 
and operations under, individual exemption orders authorizing for 
periods up to 180 days but terminating not later than September 30 of 
any year, the performance of pro rata; mixed and/or single entity 
charter flights for transatlantic passengers by United States flag 
air carriers other than carriers certificated to provide unlimited 
individually ticketed passenger service over designated routes. Each 
application will be considered and passed upon by the Board in accord- 
ance with the statutory standards of section 16(b) of the Act. Such 
application shall be filed and submitted in compliance with the appli- 
cable provisions of this part. Operations under any such individual 
exemption authorizing the performance of transatlantic passenger charter 
flights shall be conducted in conformity with the pertinent require- 
ments of this part unless otherwise specifically authorized by the 
Board. The provisions of this regulation shall not be construed as 
limiting any other authority to engage in air transportation issued 
by the Board. | 
| 


Sec. 295.2 Definitions. 
As used in this part, unless the context otherwise requires-- 


(a) "Charter flight" means transatlantic air transportation 
performed by a direct air carrier where the entire capacity of one 
or more aircraft has been engaged for the movement of BeranEs and 
their baggage, on a time, mileage or trip basis: 


(1) By a person for his own use (including a direct air carrier 
or surface carrier wher such aircraft is engaged solely for the 
transportation of ies ea Sead eg or commercial passenger traffic 
in cases of emergency) ; | 

(2) By a representative (or representatives acting jointly) of a 
group for the use of such group (provided no such representative is 
professionally engaged in the formation of groups for transportation 
or in the solicitation or sale of transportation services) . 

| 
With the consent of the charterer, the direct air carrier may utilize 
any unused space for the transportation of the carrier's oe person- 
nel and property. 


(>) "Pro rata charter" means a charter the cost of which is 
divided among the passengers transported. | 


(c) "Single entity charter* means a charter the cost of which is 
borne by the chartered and not by individual passengers, saat or 
indirectly. 
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(a) "Mixed charter" means a charter the cost of which is borne, 
or pursuant to contract may be borne, partly by the charter partici- 
pants and partly by the charterer. 


(e) "Person" means any individual, firm, association, partnership, 
or corporation. 


(f) "Travel agent means any person engaged in the formation of 
groups for transportation or in the solicitation or sale of trans- 
portation services. 


(g) "Charter group" means that body of individuals who shall 
actually participate in the charter flight. 


(h) "Charter organization" means that organization, group or other 
entity from whose members (and their immediate families) a charter 
group is derived. 


(i) "Immediate family" means only the following persons who are 
living in the household of a member of a charter organization, namely, 
the spouse, dependent children, and parents, of such member. 


(j) "Bona fide members" means those members of a charter organiza- 
tion who have not joined the organization merely to participate in 
the charter as the result of a solicitation directed to the general 
public. Presumptively persons are not bona fide members of a charter 
organization unless they are members at the time the organization 
first gives notice to its members of firm charter plans and unless 
they have actually been members for a minimum period of six months 
prior to the starting flight date. This presumption will not be 
applicable in'the case of charters composed of (1) students and edu- 
cational staff of a single school, and immediate families thereof, 
(2) employees of a single Government agency, industrial plant, or 
mercantile establishment, and immediate families thereof, or (3) 
participants in a formal academic study course abroad. In the case 
of all other charters, rebuttal to this presumption may be offered 
for the Boardts consideration by request for waiver. 


(x) "Solicitation of the general public" means (1) a solicita- 
tion going beyond the bona fide members of an organization (and their 
immediate families), such as advertising directed to the general 
public by radio, television, newspaper, or magazine, or (2) the solic- 
itation, without limitation, of the members of an organization so 
constituted as to ease of admission to membership, nature of member- 
ship, area of residence of members, and size of membership, as to be 
in substance more in the nature of a segment of the public than a 
private entity. 
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Sec. 295.3 Waiver. 

A waiver of any of the provisions of this regulation aa be granted 
by the Board upon the submission by an air carrier of a written request 
therefor not less than 30 days prior to the flight to which it relates 
provided such a waiver is in the public interest and it appears to the 
Board that special or unusual circumstances warrant a departure from 
the provisions set forth herein. | 


Sec. 295.4 Separability. 


If any provision of this part or the application thereof to any 
air transportation, person, class of person, or circumstance is held 
invalid, neither the remainder of the part nor the application of 
such provision to other air transportation, persons, classes of 
persons, or circumstances shall be affected thereby. 


Sec, 295.5 Application for exemption authority. 


Proceedings on applications for exemption authority pursuant to 
section 416(b) of the Federal Aviation Act of 1958 to conduct trans- 
atlantic passenger charter flights (pro-rata, mixed and/or single 
entity charters) shall be governed by sections 302.00 to 302.409 of 
this chapter (Rules 00 to 09 of Part 302 of the Board’ ot aneee 


Regulations), subject, however, to the following additional or dif- 


ferent provisions: 
(a) Applications may be filed only by air carriers which are 

applicants in good standing for transatlantic charter authority in 

Transatlantic Charter Investigation, Docket 11908, instituted by 

Board Order E-16023 of November 1), 1960. 
(b) Applications for exemption authority shall be filed with 

the Board at least 60 days prior to the proposed first flight under 

such authority. 


(c) The application shall state whether authority to fly pro-rata 
charters, mixed charters, and/or single entity charters is requested; 
the scope of the charter service to be provided; and the program to 
be employed for screening charters for full compliance with this part 
(including provisions for canceling charters contracted for but found 
not to be bona fide). It shall also be accompanied by all other per- 
tinent data including but not limited to a showing whether the appli- 
cant possesses aircraft capable of providing the service; |whether the 
capital required to operate is available to it; whether it has made 
arrangements for provecting charterers? deposits so as to ibe in a 
position to make prompt refunds when flights are not operated; that 
it has appropriate pro rata charter tariffs on file with the Board 
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pursuant to section 295.13; whether it has definite plans to operate, 
such as signed conditional contracts or options; whether it has a 
reasonable program for assuring on-time departures and for suitable 
substitute arrangements where emergency situations necessitate sub- 
stitute service; whether it will provide a point of contact overseas 
for charter groups for securing information regarding return trips; 
and that it has the ability to conform to all the provisions of the 
Act and the requirements thereunder. 


(d) Copies of the application shall be served on each direct air 
carrier certificated to provide unlimited transatlantic passenger 
service. 


Sec. 295.6 Reporting and record retention. 


(a) Fifteen days after the end of each calendar month, each carrier 
holding operating authority pursuant to this part shall file with the 
Board's Bureau of Economic Regulation a report setting forth the follow- 
ing information pertaining to each charter flight performed during said 
month pursuant to such authority: 


(1) Date of trip; 

(2) Points served; 

(3) Number of round-trip and one-way passengers; 

(4) Name of chartering organization; 

(5) Description of chartering organization disclosing basis for 
conclusion that the group is bona fide (identify criteria relied 
upon) 

(6) Name of travel agent; and 

(7) Construction of tariff charge. 


(b) Prior to performing any charter flight pursuant to this part 
the carrier shall execute, and require the travel agent (if any) and 
charterer to execute, the form "Statement of Supporting Information* 
attached hereto and made a part hereof. 


(c) Each air carrier holding operating authority pursuant to this 


part shall comply with the applicable record-retention provisions of 
Part 249 of this subchapter, as amended. 


Subpart A -~ Provisions Relating to Pro Rata Charters 


| REQUIREMENTS RELATING TO AIR CARRIERS 


Sec. 295.11 Solicitation and formation of a chartering group. 


(a) A carrier shall not engage, directly or indirectly, in any 
solicitation of individuals (through personal contact, advertising, 
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or otherwise) as distinguished from the solicitation of an organization 
for a charter trip. 


(>) A carrier shall not employ, directly or indirectly, ay person 
for the purpose of organizing and assumbling members of any organiza- 


tion, club, or other entity into a group to make the charter flight. 
Sec. 295.12 Pre-trip notification. | 

Upon a charter flight date being reserved by the carrier or its 
agent, the carrier shall provide the prospective charterer with a 
copy of this regulation, Part 295. 1/ The charter contract shall 
include a provision that the charterer, and any agent thereof, shall 
only act with regard to the charter in a manner consistent with this 
regulation and that the charterer shall within due time submit to 
the carrier such information as specified in sections 295.3) and 
295.35 and submit to each charter participant the information iden- 
tified in section 295.3). The carrier shall also require that the 
charterer and any travel agent involved shall furnish it in due time 
for review before flight the information required in sections 295.36 
and 295.26, respectively. | 


| 
Sec. 295.13 Tariffs to be on file. | 


At the time an exemption application is submitted the carrier 
shall have on file with the Board a tariff showing all its ‘rates, 
fares, and charges for the use of the entire capacity of one or 
more aircraft in air transportation and all its rules, regulations, 
practices and services in connection with the transatlanti¢ pro 
rata charter transportation which it offers to perform. Tariffs 
filed pursuant hereto shall expressly recite that the transporta- 
tion may not be furnished unless the Civil Aeronautics Board 
specifically exempts the air carrier from the requirements lof 
section 01 of the Federal Aviation Act of 1958. 

| 
Sec. 295.1, Terms of service. 


(a) The total charter price and other terms of service rendered 
pursuant to authority granted under this part shall conform to those 
set forth in the applicable tariff on file with the Board and in force 
at the time of the respective charter flight and the contract must be 


T/ Copies of this regulation are available by purchase from the 
Superintendent of Documents, Washington 25, D. C. Single copies will 


be furnished without charge on written request to the Publications 
Section, Civil Aeronautics Board, Washington 25, D. C. 
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for the entire capacity of one or more aircraft. Where a carrier's 
charter charge computed according to a mileage tariff includes a 
charge for ferry mileage, the carrier shall refund to the charterer 
any sum charged for ferry mileage, which is not in fact flown in 
the performance of the charter: Provided, That the carrier shall 
not charge the charterer for ferry mileage flown in addition to that 
stated in the contract unless such mileage is flown for the conven- 
ience of and at the express direction of the charterer. 


(b) The carrier shall require full payment of the total charter 
price or the posting of a satisfactory bond for full payment prior 
to the commencement of the air transportation. 


(c) In the ‘case of a round-trip charter, one-way passengers shall 
not be carried except that up to five percent of the charter group 
may be transported one way in each direction. This provision shall 
not be construed as permitting knowing participation in any plan whereby 
each leg of a round-trip is chartered separately in order to avoid the 
five percent limitation aforesaid. In the case of a charter contract 
calling for two or more round-trips, there shall be no intermingling 
of passengers ‘and each plane-lcad group shall move as a unit in both 
directions. 


Sec. 295.15 Agent's commission. 


The carrier shall not pay its agent a commission or any other 
benefits, directly or indirectly, in excess of five percent of the 
total charter price as set forth in the carrier's charter tariff on 
file with the Board, or more than the commission related to charter 
flights paid to an agent by a carrier certificated to render regular 
service on the same route, whichever is greater. The carrier shall 
not pay any commission whatsoever to an agent if the agent receives 
a commission from the charterer for the same service. 


Sec. 295.16 Prohibition against payments or gratuities. 


A carrier shall make no payments nor extend gratuities of any kind, 
directly or indirectly, to any member of a chartering organization 
in relation either to air transportation or land tours or otherwise. 
Nothing in this section shall restrict a carrier from offering to 
each member of the charter group such advertising and good will items 
as are customarily extended to individually ticketed passengers (e.g., 
canvas traveling bag or a money exchange computer). a 


‘REQUIREMENTS RELATING TO TRAVEL AGENTS 
Sec. 295.20 Limited Activities. 


A travel agent may not assist in the organization or assembly of 
a charter group, handle the sale of the air transportation to any 
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individual members of a group, or otherwise engage in the béninistrs- 
tion of the charter flight (including signing the charter agreement 
for the charterer or collecting or disbursing pro rata shares of 
participants). The agent may arrange land tours for a charter group 
provided he deals with the group as a whole. He may deal with indi- 
vidual members of a group regarding land tours only under the circum- 
stances indicated in sec. 295.21. While his services may be utilized 
to prepare brochures or other literature describing all aspects of 
the charter trip, the distribution of such material to individual 
participants must be confined to the hands of the charterer. Nothing 
in this section, however, shall prohibit the carrier from having a 
travel agent make distribution to the charter flight participants of 
boarding passes pursuant to Warsaw Convention practices. | 


Sec. 295.21 Permissible solicitation, sale or ticketing of individual 
participants for land tours. 


A travel agent may deal with individuals for land tours: | (noluding 
ticketing and receipt of individual deposits for such tours) if such 
persons, on an individual basis after arranging for charter participa- 
tion, initiate a contact with him to request of him land tour arrange- 
ments different from those which have been made available to the 
charter group as a whole through the organizer of the’ group. A travel 
agent (or person controlled by, controlling, or under common control 
with such travel agent) who does not assist in the engaging of aircraft 
for the charter 2/ and does not receive remuneration from the carrier in 
connection with the charter may, in addition, solicit (i. e., initiate 
the approach to) individual members of the charter group i.e., persons 
who have already arranged for charter participation) for land tours, 
and with respect to such tours receive deposits and conduct ticketing 


of such individual members. 


Sec. 295.22 Agents who are members of the chartering orgenisation. 


| 
If a travel agent, or officer, director, or employee of) such an 
agent, is a member of the chartering organization, such agent, or 
officer, director, or employee, may not receive, directly or indirectly, 
any commission or other compensation with respect either to the charter 
flight or the land tour. Subject to this prohibition, he may partici- 
pate in those activities, and only those, permitted to other travel 


agents. 


2/ This would include assistance in any form which would place the 
carrier under even an implicit obligation to the agent for! having 


procured the charter. However, it would not include mere @iscussion 
between agent and charterer about the several airlines which the 
charterer might wish to contact. 
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Sec. 295.23 Prohibition against double compensation. 


A travel agent may not receive a commission from both the di- 
rect air carrier and the charterer for the same service, nor may he 
receive directly or indirectly any part of the administrative labor 
cost referred to in Sec. 295.33(c). 


Sec. 295.24 Prohibition against incurring obligations. 


A travel agent shall not incur any obligation on behalf of a 
chartering organization relating to the expenses of solicitation or 
organization of the individual participants in the chartering organ- 
ization, whether or not it is intended for the organization to assume 
ultimately the obligation incurred. 


sec. 295.25 Prohibition against payments or gratuities. 


A travel. agent shall make no payments nor extend gratuities of 
any kind, directly or indirectly, to any member of a chartering 
organization 'whether in relation to air transportation or otherwise. 
Nothing in this section shall restrict a travel agent from offering 
to each member of the charter group such advertising and good will 
items as are customarily extended to individually-ticketed passen- 
gers (e.g., a canvas traveling bag or a money exchange computer). 


Sec. 295.26 Statement of supporting information. 


Travel agents shall execute, and furnish to air carriers, sec- 
tion A of Part II of the Statement of Supporting Information, at such 
time prior to flight as required by the carrier to afford it due time 
for review thereof. 


REQUIREMENTS RELATING TO THE CHARTERING ORGANIZATION 
Sec. 295.30 Solicitation of charter participants. 


As the following terms are defined in Sec. 295.2, members of 
the charter group may be solicited only from among the bona fide 
members of an organization, club or other entity, and their immedi- 
ate families, and may not be brought together by means of a solicit- 
ation of the general public. Charter participants solicited without 
limit from organizations or other entities with a total membership 
of more than 20,000 (except colleges or universities located in one 
local area) shall be considered as solicited from the general public. 


Sec. 295.31 Passengers on charter flights. 


Only bona fide members of the charterer, and their immediate 
families, may participate as passengers on a charter flight. Where 
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the charterer is engaging round-trip transportation, one-way passen- 
gers shall not participate in the charter flight except as provided 
in Sec. 295.14(c). when more than one round-trip is contracted for, 
intermingling between flights or reforming of plane-load groups 
shall not be permitted and each plane-load group must move as a unit 
in both directions. 


| 
Sec. 295.32 Participation of immediate families in charter flights. 


The immediate family of any bona fide member of a charter organ- 
ization may participate in a charter flight. The immediate family of 
such member shall be construed to include only the following persons 
who are living in his household, namely, the spouse, dependent child- 
ren, and parents of such member. 

sec. 295.33 Charter costs. 
| 

| 

(a) The costs of charter flights shall be prorated equally among 
all charter passengers and no charter passenger shall be allowed free 
transportation; except that (1) children under twelve years of age may 
be transported at a charge less than the equally prorated) charge; 

(2) children under two years of age may be transported free of charge. 


(b) The charterer shall not make charges to the charter partici- 
pants which exceed the actual costs incurred in consummating the charter 
arrangements, nor include as a part of the assessment for! the charter 
flight any charge for purposes of charitable donations. 1] charges 
related to the charter flight arrangements collected from! the charter 
participants which exceed the actual costs thereof shall be refunded 
to the participants in the same ratio as the charges were; collected. 


| 

(c) Reasonable administrative costs of organizing the charter 
may be divided among the charter participants. Such costs may include 
a reasonable charge for compensation to members of the charter organi- 
zation for actual labor and personal expenses incurred by) them. such 
charge shall not exceed $300 (or $500 where the charter participants 
number more than 80) per round-trip flight. Neither the organizers 
of the charter, nor any member of the chartering organization, may 
receive any gratuities or compensation, direct or indirect, from the 
carrier, the travel agent, or any organization which provides any 
service to the chartering organization whether of an air transportation 
nature or otherwise. Nothing in this section shall prevent any member 
of the charter group from accepting such advertising and good will 
items as are customarily extended to individually-ticketed passengers 
(e-g-, @ canvas traveling bag or a money exchange computer) . 


(d) If the totel expenditures, including among other items 
compensation to members of the chartering organization, referred to 
in Sec. 295.33(c) above, but exclusive of expenses for air transpor- 
tation or land tours, exceed $750 per round-trip flight, such 
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expenditures! shall be supported by properly authenticated vouchers 
to be given to the carrier with the "Post Flight Report" 3/ required 
pursuant to sec. 295.3). 


Sec. 295.3) Statements of charges. 


(a) Any announcements or statements by the charterer to prospective 
charter participants of the anticipated individual charge for the 
charter shall clearly identify the portion of the charges to be sepa- 
rately paid for the air transportation, for the land tour, and for the 
administrative expenses of the charterer. 


(o) Within 15 days after completion of each one-way or round-trip 
flight the charterer shall complete and supply to each charter par- 
ticipant and the air carrier involved a detailed report showing the 
charge per passenger transported and the charterer's total receipts 
and expenditures, This report shall be submitted in the form of, and 
contain such information including the above as more fully specified 
by, the "Transatlantic Charter--Post Flight Report" annexed hereto 
and made a part of this part. 


Sec. 295.35 Passenger manifests. 


(a) Prior to each one-way or round-trip flight a manifest shall 
be ¢iled by the charterer with the air carrier showing the names and 
addresses of the persons to be transported and specifying the relation- 
ship of each such person to the charterer (by designating opposite 
his name one of the three relationship categories hereinafter described). 
The manifest may include "stand-by" participants (by name, address and 
relationship to charterer). 


(b) The relationship of a prospective passenger shall be classi- 
fied under one of the following categories and specified on the 
passenger manifest as follows: 

(1) A bona fide member of the chartering organization at the 
time the organization first gave notice to its members of firm charter 
plans and will have been a bona fide member of the chartering organiza- 
tion for at least six months prior to the starting flight date. 
Specify on the passenger manifest as (1) member." 

(2) The spouse, dependent child or parent of a bona fide member 
who lives in such member*s household. Specify on the passenger manifest 
as "(2) spouse or "(2) dependent child" or (2) parent." Also give 
name and address of member relative where such member is not a prospec- 
tive passenger. 

(3) Bona fide member of entities consisting only of persons from 
a study group, or a college campus, or employed by a single Government 
agency, industrial plant, or mercantile company, or persons whose pro- 
posed participating in the charter flight was permitted by the Board 


ER-305, 25 F.R. 5322, June 15, 1960, as amended by ER-312, 
Amdt. 1, 25 F.R. 7673, Aug. 12, 1960. 
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pursuant to request for waiver. Specify on the passenger manifest 
as "(3) special" or "(3) member" (where participants are from a 

study or campus group or from a Government agency, industrial plant 
or mercantile company). | 

(c) In the case of a round-trip flight, the above information 
mast be shown for each leg of the flight and any variations between 
the eastbound and westbound trips must be explained on the manifest. 

(ad) Attached to such manifest mst be a certification, signed 
by a duly authorized representative of the charterer, reading: 


The attached list of persons includes every individual who may 
participate in the charter flight. Every person as identified on 
the attached list (1) was a bona fide member of the chartering organ- 
ization at the time the chartering organization first gave notice to 
its members of firm charter plans, and will have been a member for at 
least six months prior to the starting flight date, or (2) is a bona 
fide member of an entity consisting of (i) students and educational 
staff of a single school, or (ii) employees of a single Government 
agency, industrial plant, or mercantile establishment, or (3) is a 
person whose participation has been specifically permitted by the 
Civil Aeronautics Board, or (4) is the spouse, dependent child, or 
parent of a person described hereinbefore and lives in such person's 
household, or (5) is a bona fide participant in a charter composed 
of participants in a formal academic study course abroad. 


ee 


(Signature) 


Sec. 295.36 Statement of supporting information. 
| 
Charterers shall execute and furnish to air carriers section B 
of Part II of the Statement of Supporting Information, at such time 
prior to flight as required by the carrier to afford it due time for 
review thereof. 


subpart B -- Provisions Relating to Single Entity Gree 
sec. 295.40 Tariff to be on file. 


The direct air carrier shall have a currently effective tariff 
on file with the Board prior to flight which discloses all the rates, 
fares and charges for the use of the entire capacity of gone or more 
aircraft in air transportation and all its rules, regulations, prac- 
tices and services in connection with the transatlantic single entity 


charter transportation which it offers to perforn. 
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Sec. 295.41 Terms of service 


The total charter price and other terms of service shall conform 
to those set forth in the applicable tariff filed in accordance here- 
with and the contract shall be for the entire capacity of one or more 
aircraft. 


Sec. 295.42 Commissions paid to travel agents. 


No direct air carrier shall pay a travel agent any commission in 
excess of five percent of the total charter price or more than the 
commission related to charter flights paid to an agent by a carrier 
certificated to fly the same route whichever is greater. 


Subpart C:i— Provisions Relating to Mixed Charters 
Sec. 295.50 Applicable rules. 


The rules set forth in Subpart A of this part shall apply in the 
case of mixed charters. 


Subpart D'— Procedure for Advisory Opinion on the Eligibility 
of a Charterer 


Sec. 295.60 Advisory opinion. 


An air carrier or prospective charterer may request an advisory 
Opinion from the Bureau of Economic Regulation, Civil Aeronautics 
Board, Washington 25, D. C., regarding the eligibility of the prospec- 
tive charterer to obtain charter service in accordance with this regu- 
lation. The Bureau's opinion will be based on the representations 
submitted and shall not be binding upon the Board in any proceeding 
in which the lawfulness of the respective charter may be in issue. 
Such representations should include as mech of the information speci- 
fied by section B, Part II, of the Statement of Supporting Information 
annexed to this part as is available to the person requesting the 
advisory opinion. 


NOTE: The reporting requirements contained herein have been 
approved by the Bureau of the Budget in accordance with the Federal 
Reports Act of 1942. 

By the Civil Aeronautics Board. 


/s/ JAMES L. DEEGAN, 
Acting Secretary 


[SEAL] 
(F.R. Doc. 61-3893; Filed, Apr. 27, 1961; 8:54 a.m.] 
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REPLY BRIEF OF PETITIONER 
PAN AMERICAN WORLD AIRWAYS, INC. 


Respondent’s argument in support of Board power to 
grant the exemptions in this case is premised on the errone- 
ous claims that charter service is by its nature supplemental 
to regular route services; that the charter service the Board 
authorized in this case is a fortiori supplemental; and that 
the status of the supplemental carriers under the Act en- 
titles them to this type authority. The further argument 
is made that the authority granted the exemptees is no 
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different from the charter rights previously accorded these 
carriers under the individual flight exemption technique. 


These assertions are incorrect as we demonstrate herein- 
after. 


Charter Service Is an Incident of Regular Route Authority. 
It Is Not “Supplemental” Thereto Except in Part. 


An inherent part of the authority of certificated carriers 
js the right to engage in charter service. Section 401(e) of 
the Act provides that: 


‘‘Any carrier may make charter trips or perform 
any other special service, without regard to the points 
named in its certificate, under regulations prescribed 
by the Board.”’ 


This right is expressed in a section titled ‘‘Terms and Con- 
ditions of Certificate”. It is an integral part of certificate 
authority. This Court has held, adopting views urged upon 
it by the Civil Aeronautics Board, that charter authority is 
inherent in the certificate and that § 401(e) simply gives 
further definition to a right which is derived from the cer- 
tificate. Flying Tiger Line v. Civil Aeronautics Board, 92 
U.S. App. D.C. 260, 204 F. 2d 404, 405 (1953). 


It follows that charter service is as much a part of the 
regular route operations of certificated carriers as the 
scheduled service they are required to supply the public. 
The Board has recognized this in the protection it has af- 
forded the charter rights of certificated carriers. Its regu- 
lations, issued pursuant to Section 401(e) of the Act pro- 
hibit another carrier from operating charters over the 
routes of a certificated carrier without the consent of the 
carrier or the special permission of the Board “‘upon a 
finding that the public interest so requires’. (14 CFR 
207.8). This prohibition operates in two-fold fashion. It 
protects the regular route authority of a carrier and it 
prevents that carrier from extending its operations into 
the territory of another carrier. 
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The Board’s regulations are an inescapable refutation of 
the Respondent’s claim that certificated carriers have 
world-wide charter authority. The fact is that they have 
less authority than that given the supplemental carriers. 
Part 295 of the Board’s Economic Regulations—under 
which the exemptions at bar were issued—expressly ex- 
cludes certificated carriers from its terms. Thus, the first 
section of the regulation states that it shall not apply to 
United States flag carriers which are— 


“‘certificated to provide unlimited individually ticketed 
passenger service over designated routes.”’* 


The Board has, by issuing Part 295 and these exemptions, 
undertaken to give unlimited passenger charter rights over 
Transatlantic routes to supplemental air carriers while 
it continues to deny petitioners any right to fly charters 
over routes other than their own. 


The issuance of broadscale charter authority over the 
routes of petitioners is a major departure from the estab- 
lished, statutorily re-enforced principle that charter rights 
are an inseparable part of route-type authority. This prin- 
ciple was not openly violated until the exemptions in this 
case were granted.” 


The principle was preserved when the Board first issued 
the Transatlantic Charter Policy requiring individual flight 
exemptions and giving certificated carriers first refusal 
rights over certain charters (20 C.A.B. 782). It was again 
preserved in the Large Irregular Case when the Board, 
while enlarging the authority of the supplementals in other 


1Sce Brief for Petitioner Trans World Airlines, Inc., Appendix B., p. xiii. 


2 As recently as April 14, 1961, the Board reaffirmed the principle by 
denying to Capitol Airways—one of the exempted carriers herein—any § 401(e) 
rights. Referring to the charter trip language of § 401(e) the Board said: 

‘‘Sinee the exception created by the quoted sentence goes only to the 
points named on a certificate it literally does not apply to certificate 
authorizations other than those permitting ‘route type’ services.’’ 
(Order No. E-16667). 
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respects, limited the Transatlantic charter rights of such 
carriers to charters the certificated carriers were ‘‘unable 
or unwilling to accommodate’’ (22 C.A.B. at 865). 


In the latter case the Board approved the views of public 
counsel’ as adopted and reported by the Examiner. Public 
counsel opposed the transportation of passengers in for- 
eign air transportation by supplemental carriers on the 
grounds that— 


(1) Such service would have more serious diver- 
sionary effects on regular certificated operations than 
would domestic charter service, and it would be more 
difficult to assure that such service would be bona fide 
charter in nature; and (2) any failure of certificated 
carriers to provide needed charter service in this trans- 
portation can best be handled on an individual exemp- 
tion basis with a separate appraisal on each occasion 
of the beneficial and adverse considerations. The Bu- 
reau refers to the high Federal subsidy in foreign air 
transportation and foresees diversion that would in- 
crease the subsidy requirements * * * . It alludes to 
the Board’s lack of direct rate control in foreign air 
transportation and voices fears that passenger charter 
authority for supplemental carriers would endanger 
the international rate structure which is essential to 
the orderly conduct and development of international 
air transportation. Finally, it forecasts that grant of 
such charter authority to transport persons would 
have a disturbing effect on bilateral air transportation 
agreements.’’ (22 C.A.B. at 940). 


Even when the Board granted supplementals’ enlarged 
charter authority in domestic service it recognized the 
statutory charter rights of certificated carriers and gave 
the supplementals authority for service not provided by the 
certificated carriers. It found on the basis of evidence in 
the record that ‘‘a public need exists for unpredictable 
demands for charter services, which cannot be met and is 
not met by the certificated carriers.’’? (22 C.A.B. at 862). 


3 Counsel for the Bureau of Air Operations of the Civil Aeronautics Board. 
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There is no basis for the argument now advanced by 
Respondent that charter service is somehow inherently 
supplemental to regular route operations. The statute and 
the regulations of the Board affirm the fact that charter 
rights are an inherent part of regular route type authority. 
The only part of the total charter demand for which there 
is any authority for treating as supplemental is the part 
certificated carriers are unable or unwilling to handle. 


The exemptions issued by the Board are not limited to 
the supplemental part of charter service. They would al- 
low an unlimited number of Transatlantic charters to be 
flown over the certificated routes of petitioners, directly 
invading that part of charter service in which petitioners 
have a statutory right to engage. The exempted carriers 
are not merely (as this Court found in the first Large 
Irregular Case‘) ‘‘moved much closer to the certificated 
services’’—they are moved directly into such services. 


The Status of Supplemental Carriers Does Not Entitle Them 
to Blanket Transatlantic Charter Exemptions. 


Supplemental air carriers have never held international 
passenger rights on even an irregular basis. They have 
been accorded passenger carrying authority in the United 
States which included unlimited charter rights. However, 
the differences between conditions in domestic transporta- 
tion and international services have been well recognized 
with the result that international passenger authority has 
been denied by the Board.* The President has twice re- 
jected efforts to broaden the international authority of 
these carriers.’ 


4 American Airlines v. Civil Acronautics Board, 98 U.S. App. D.C. 348, 235 
F. 2d 845, 853 (1956). 


See Brief for Petitioner Pan American World Airways, Inc., pp. 4-9. 
6 Large Irregular Case, supra, 22 C.A-B. at 940 and 862, 
TBrief for Petitioner, Pan American World Airways, Inc., p. 7. 
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Within the past year the Board has held that Capitol 
Airways, one of the exemptees herein, has no authority to 
engage in foreign transportation under § 401(e) of the Act. 
It concluded that §401(e) does not apply to supplemental 
type authority and that it would be incongruous to allow 
Capitol to engage in foreign air transportation in the face 
of prior findings that such services were not required by 
public convenience and necessity. After referring to the 
charter and special service provisions of § 401(e), the 
Board said: 


‘We find nothing to indicate that Congress intended 
to go beyond this specific language and grant similar 
authority to carriers who are authorized to engage in 
services between any and all points within a defined 
geographical area. Such a view would result in the 
incongruous situation of a carrier, like Capitol, which 
is authorized to engage in charter trips and limited 
individually-ticketed services only within the geo- 
graphical confines of the United States, automatically 
acquiring by virtue of its certification authority to 
provide the same, or substantially the same, types of 
service on a world-wide basis, even though its services 
in the broader geographical area had not only not 
been found to be required by the public convenience 
and necessity, but had, in fact, been specifically found 
not to be so required.’”® 


Thus, the status of these carriers under the Act not only 
does not infer entitlement to Transatlantic passenger 
authority, it affirmatively negates any such right. Indeed, 
whether these carriers shall even retain such transporta- 
tion rights as they now possess is a question being 
seriously reviewed at this time. 

After this Court held that the Board had failed to make 
proper findings in granting exemptions to supplemental 
carriers for domestic operations? the Board issued 

8 Order No. E-16667, April 14, 1961, not printed, mimeo. p. 2. (Emphasis 
Added). 

9 American Airlines v. Civil Aeronautics Board, supra. 
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certificates of public convenience and necessity to these 
carriers for domestic transportation. The certificates were 
held invalid by this Court.*° Thereafter, Congress enacted 
Public Law 86-661 (July 14, 1960), extending the operating 
authority the Board had granted the carriers in the in- 
validated certificates, until March 14, 1962. 


It may be noted that the legislation gave the supple- 
mentals no foreign air transportation rights. Their 
authority in that field is derived, as it has always been, 
from Part 291 of the Board’s Economic Regulations. As 
previously noted that Part excludes any foreign air trans- 
portation of passengers by these carriers. 


In the last session of Congress bills were introduced to 
enable the Board to award lawful certificates for supple- 
mental air transportation."! These bills were reported 
favorably by respective committees of the Senate and 
House. However, they contained conflicting provisions 
and they were never enacted into law. 


No one can assume what Congress will do with the 
authority for these carriers. It is not known whether any 
authority will be legislated, let alone what kind of authority 
it may be. 


It is indeed anomalous under these circumstances that 
supplemental carriers would be granted charter rights 
exceeding the charter authority of certificated route type 
carriers. It can not be argued, as Respondent appears to 
do, that the exempted carriers enjoy a status under the 
Act which gives them a right to engage in the broadscale 


10 United Airlines v. Civil Aeronautics Board, —— U.S. App. D.C. —— 
278 F, 2d 446 (1960), vacated sub nom. AU American Airways v. United 
Air Lines, 364 U.S, 297. 


118. 1969, 87th Cong., lst Sess.; H.R. 7318, 87th Cong., 1st Sess. 


128. Rept. No. 688, 87th Cong. 1st Sess.; H. Rept. No. 1177, 87th Cong., 
1st Sess, 
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services authorized by the exemptions. On the contrary, 
they were consistently denied such rights until the exemp- 
tions in this case were issued and their status under the 
Act shows it was never contemplated they were to be 
accorded such rights. 


Long-Term Blanket Exemptions Are Substantially Different 
from Individual Flight Exemptions 


Respondent’s argument that there is no real difference 
between the individual flight exemption procedure and the 
long-term blanket exemptions granted in this case, is with- 
out merit. The Board itself has been acutely aware of the 
difference in past denials of unlimited charter authority 
and blanket exemptions for supplemental air carriers." 


The differences between the two procedures are sub- 
stantial. Under the individual flight exemption technique 
the supplemental carrier must report on the charter in 
advance. This enables the Board to stop charters which 
are not bona fide and it permits the certificated carriers 
an advance opportunity to review the charter for impact 
on its services. The blanket exemption, however, grants 
long-term rights to fly an unlimited number of charters over 
the certificated routes of petitioners without advance 
reporting or any checking of bona fides of charters until 
after they are flown. Invalid charters are a recurring 
problem.* Obviously, the impact on the certificated system 
is much greater in the case of blanket exemptions than it 
is for individual flight exemptions. 


13 Nor is Respondent correct in asserting that the exemptees had a ‘‘right 
to rely in their planning’’ on Transatlantic charter operations (Br. for 
Resp. pp. 13, 24). As shown herein they had no claims whatsoever to this 
business except as a supplement to regular route operations, handling charters 
the certificated carriers could not or would not accommodate. 


14 See, Large Irregular Air Carrier Investigation, supra., 22 CAB at 865, 
940; Transatlantic Charter Policy, 20 CAB 782, 783. 


15 See Brief for Petitioner Pan American World Airways, Inc., pp. 28-30, 
41-46. 
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Experience under these blanket exemptions in 1961 tends 
to show the increased impact of the change from individual 
flight exemptions. The supplemental and cargo carriers 
hiked the number of charter passengers carried in 1960 by 
about 10,500 for 1961."° The charter passengers carried by 
certificated carriers increased less than 3,000 in the same 
period.””7 While supplemental and cargo carriers were 
boosting the number of charter flights from 226 in 1960 to 
318 in 1961 the certificated carriers experienced a decline 
in charter flights from 287 in 1960 to 193 in 1961. There 
can be no serious quarrel with the fact that blanket 
exemptions exert a much greater impact on certificated 
carriers than individual flight exemptions. 


Moreover, this invasion of certificated services comes at 
a time when United States flag certificated carriers are 
declining in their participation in world markets and in 
their revenue yields. In 1947 United States carriers 
enjoyed 98% of United States international passenger 
traffic.® In 1957 this had dropped to 63%.” It is much 
lower today.” 


CONCLUSION 


The blanket exemptions in this case to seven carriers 
for the duration of the Transatlantic charter season, 
renewable annually, for an unlimited number of flights to 
an unlimited number of points in the Transatlantic market, 
grant rights which are equivalent to certificates of public 
convenience and necessity. The Respondent attempts to 
disguise their true character with the contention that all 
charter service is ‘‘supplemental’’ and may properly be 
turned over to supplemental and all-cargo carriers. 


16 See Brief for Respondent, p. 10. 

17 Ibid, 

18 Ibid, 

19 Order No. E-16277, attached opinion, dissent of Vice Chairman Gurney 
and Member Denny, p. 5. 

20 Ibid. 

21 See 107 Cong. Rec. 7165 (May 9, 1961). 
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In fact the exempted services go well beyond anything 
heretofore considered supplemental to regular route 
services. They displace the charter authority of peti- 
tioners. That authority is an inherent part of their 
certificate rights under the Act and the Board’s regulations. 


In taking this unprecedented action, the Board has 
rejected numerous prior decisions. It has violated the 
Federal Aviation Act and its own regulations. It has dis- 
regarded two Presidential disapprovals of extensions of 
international authority for supplemental carriers. It has 
gone against this Court’s decision in the Large Irregular 
Case.2 Moreover, it has ignored the warning of the Senate 
Interstate and Foreign Commerce Committee against use 
of the exemption power for such large-scale charter 
operations. 


For these reasons, the orders of the Board are unlawful. 
They should be set aside. 


Respectfully submitted, 


Husert A. SCHNEIDER 
Vice President and General 
Counsel 
135 E. 42nd Street 
New York 17, N. Y. 


Wauam E. Mier 
Rosert J. Corser 
1100 Shoreham Building 
Washington 5, D. C. 
Attorneys for Petitioner 
Jerry Ryan, Eso. 
Pan Awerican Wortp Airways, Inc. 
135 E. 42nd Street 
New York 17, N. Y. 


Srepror & JoHNSON 
Of Counsel 
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THE BOARD CITES NO VALID AUTHORITY FOR THE 
SUBJECT EXEMPTIONS 


In its counterstatement the Board (at p. 8) states the 
factual basis for the grant of the subject exemptions as 
follows: 


“<The Board’s ultimate factual conclusion of ‘undue 
burden’ was that denial of exemption authority would 
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foreclose the applicant from the market, and thus 
deprive it of a chance to earn revenues which, while 
small compared to those of the route operators, none- 
theless were of substantial importance and benefit to 
the applicant . . .””* 


The case therefore is squarely within Pan American 
World Airways, Inc. v. Civil Aeronautics Board, 104 U.S. 
App. D.C. 288, 261 F.2d 754. The so-called ‘‘undue burden”’ 
will be true of every applicant for exemption involving new 
authority that will ever come before the Board; unless 
exempted, it ‘‘will be ‘deprived’ of an opportunity to earn 
revenues from a particular carriage until it is awarded a 
certificate therefor’? (104 U.S. App. D.C. at 291). 


This is not, as the Board urges, a claim that the Board 
may never exempt pending certificate proceedings. The 
point is that the ‘‘undue burden” must consist of some- 
thing other than the inability to engage in air transporta- 
tion without proving the public need therefor in a certificate 


proceeding, because the latter situation is the usual one 
under the statutory scheme. 


Beyond this rationalization, the Board argues (Board’s 
brief, pp. 8, 22) that in the very process of original 
certification it subjected both the supplemental and the 
cargo carriers to an ‘‘undue burden’? by reason of 
“unusual circumstances,” i.e., that it failed to grant them 
a sufficient operating base upon which to survive. TWA 
doubts that the Court will be persuaded that this ground 
of exemption, virtually as inexact as the ‘‘deprivation of 
revenues’ standard, is a valid one under the statute. For 
it means in essence that the Board, having authorized a 
carrier by certificate for one area or purpose, thereby lays 
the groundwork for dispensing with certificate procedures 
for other areas or purposes. Exactly such a result was 


* To the same effect, see Board’s brief, p. 23. 


3 


overturned by this Court in the Pan American case, swpra.* 
Further the argument suggests either that the Board 
knowingly erred in the original issuance of the certificates 
in finding under the statute that the applicants were ‘‘fit, 
willing and able’’ to supply the authorized transportation 
or that it presupposed the public convenience and necessity 
for services not at issue in those cases (Emphasis added). 


Nothing in the other cases cited by the Board (Board’s 
brief, p. 19) supports its instant actions. In American 
Airlines, Inc. v. Cwil Aeronautics Board, 97 U.S. App. 
D.C. 324, 231 F.2d 483, the unusual situation was that time 
would not permit resort to the certificate process. Eastern 
Air Lines, Inc. v. Civil Aeronautics Board, 87 U.S. App. 
D.C. 331, 185 F.2d 426, involved a case where, merely by 
combining certain already authorized cargo operations in 
a fashion technically prohibited by its certificate, Capital 
could realize savings of over $11,000 per month (87 U.S. 
App. D.C. at 332). And Eastern Air Lines, Inc. v. Civil 


Aeronautics Board, C.A.D.C. 10,671, not reported, involved 
a similar case where, by effecting a cross-over between two 
segments it was required under its certificate to serve, 
Piedmont could effect notable cost savings. No parallel for 
any of these circumstances is found in this case. 


The cases cited by the Board wherein this Court has 
approved exemptions during proceedings on remand 
(Northwest Airlines, Inc. v. Civil Aeronautics Board, 90 
U.S. App. D.C. 158, 194 F.2d 339, and Greensboro-High 
Point Airport Authority v. Civil Aeronautics Board, 97 U.S. 
App. D.C. 358, 231 F.2d 517) are inapposite here. There, 
in both instances, the Court sought to maintain existing 
services for the public and thus to ‘‘adjust its relief to 
the exigencies of the case in accordance with the equitable 
principles governing judicial action’? (Ford Motor Co. v. 


“In that case, the Board acted merely to permit Seaboard to carry U. 8. 
Mail to points already served by Seaboard’s certificated cargo operations. 
Here, of course, the authority conferred is much broader. 
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Labor Board, 305 U.S. 364, 373). In that process the 
Court, as the independent overseer of the administrative 
agencies, has extremely broad powers, Ibid. Additionally, 
in the second cited case, as the Court noted, the main- 
tenance of the status quo by exemption had no prejudicial 
effect on the petitioner, which in the proceedings under 
review had sought service above and beyond what the 
Board had granted (97 U.S. App. D.C. at 362). 


Finally, on this point, the Board suggests (brief, p. 19, 
footnote 21) that its decision granting exemptions in the 
Large Irregular Carrier Investigation, 22 CAB 856 et al., 
would not have been overturned by this Court® had the 
Board found that the exemptions would be for a brief 
period, whereas the certificate proceeding would be neces- 
sarily long. This hardly sustain’s the Board’s position 
here, however, because 


(1) There are no such findings here; 


(2) On the contrary the Board has indicated that the 
exemptions will be repeated each summer for the 
indefinite future; and 


(3) The Court’s dicta in that case stated only that 
such findings might bring the case ‘‘close to the ruling 
in the air mail case’? where the exemptions were 
deemed properly issued (American Airlines, Inc. v. 
Civil Aeronautics Board, 97 U.S. App. D.C. 324, 231 
F.2d 483). 


It is difficult to credit the Board’s argument of a need 
for resort to the exemption provisions of the Act, when, as 
noted in its brief (at p. 5), it has actively dealt with this 
matter since 1955. The careful evaluation contemplated 
by the statute of the public convenience and necessity and 
the fitness, willingness and ability of would-be trans- 


*In American Airlines, Inc. v. Civil Acronautics Board, 98 U.S. App. D.C. 
348, 235 F. 2d 845. 
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atlantic charter operators obviously could have been 
accomplished in the extensive interval had the applicants 
pressed for such relief. There is, therefore, an utter lack 
of equity in the view (Board’s brief, p. 13) that the 
exempted carriers had a right to rely in their planning on 
the fact that transatlantic charter authority would be 
available to them on a continuing basis. 


I. 


THE BOARD'S BRIEF POINTS UP THE LACK OF JUSTIFICATION 
FOR RESORT TO THE EXEMPTION PROCESS 


The vice in the exemption process is, as suggested in 
TWA’s main brief, that opinion must largely be substituted 
for facts. In the minor or the emergency case, the risk of 
error may be justifiable. But in those instances where, as 
here, the certificate procedures are available and subject 
to no major shortcomings, the exemption process 
represents a dangerous short cut. 


For example, the Board’s brief (p. 9) sets forth the 
Board’s finding that no ‘‘substantial expansion of the 
number of charter flights’? would follow issuance of the 
blanket exemptions herein under review, yet immediately 
thereafter (p. 10, footnote 13) notes an increase of almost 
50 percent in the 1961 volume compared with 1960’s.* 
And against the Board’s findings of a lack of economic 
significance of the exempted operations may be placed their 
approximate revenues of some $4,500,000 in the 1961 trans- 
atlantic charter season (as estimated from the facts set 
forth at pp. 9-10 of the Board’s brief). Surely public 
interest requirements of this scope cannot properly be 
treated in the hasty fashion of a Section 416(b) proceeding. 


* Although the Board found that the exempted operations would have no 
effect on the U.S. certificated carriers, its brief (p. 10) shows that the 
large scale increase in number of charters by the exempted carriers was 
paralleled by an almost exactly equal decline in the number of charters by 
the certificated carriers. 
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mL 


THE BOARD FAILS TO DISTINGUISH THE COMMUNITY 
BROADCASTING CASE 

The Board seeks to escape the effect of Community 
Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753, with the contention 
that that case turns upon the existence of an Ashbacker 
situation. But the Court made no mention of Ashbacker 
therein, and it would be logically indefensible so to restrict 
the rule. For the Board’s contention is that if A and B 
apply for the same authority, B is prejudiced by a grant 
pendente lite to A, but if A applies for authority already 
held by B, B is not prejudiced by such a grant. If any- 
thing, of course, B is more seriously affected in the latter 
situation. 


CONCLUSION 


The Board’s orders under review should be set aside 
and the jurisdiction of this Court exercised to enjoin 
further awards of transatlantic charter authority under 
Section 416(b) and Part 295 of the Board’s Economic 
Regulations without hearing. 


Respectfully submitted, 


Warren KE. BaKER 
Shoreham Building 
Washington, D. C. 
Attorney for Petitioner 
Trans World Airlines, Inc. 
Henry P. Bevans 
Apert L. Lepearp, JR. 
CxapsourNe, Parke, WHITESDE & WOLFF 
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